UPDATES & OTHER TIDBITS
Authors
Neha Rastogi
Nina Krauthamer
Tags
Accounting Directive
Action 13
B.E.P.S.
CbC Reporting
Tax Reform
Undue Financial Burden
Undue Complexity

EUROPE AN PARLI AMENT E X TENDS SCOPE OF
COUNTRY- BY- COUNTRY REPORTING
Background
With the objective of enhancing transparency and public scrutiny on corporate
income tax, the European Commission adopted a proposal1 (the “Proposal”) for
an amendment to Directive 2013/34/E.U. (the “Accounting Directive”) on April 12,
2016. The Proposal, which was intended to implement Action 13 of the O.E.C.D.’s
B.E.P.S. Action Plan, required public country-by-country (“CbC”) reporting of tax
and other financial information by certain undertakings and branches operating in
the E.U.2 Since that time, the Committee on Economic and Monetary Affairs and
the Committee on Legal Affairs3 (the “Committees”) have worked to prepare reports
(together, the “Joint Report”) on the Proposal, broadening the scope of the measure
and increasing reporting requirements. In June 2017, the Committees jointly adopted the Joint Report and submitted it to the European Parliament for approval.

European Parliament Approves Joint Report
On July 4, 2017, the European Parliament, in its plenary session, approved the Joint
Report submitted by the Committees.
In addition to CbC reporting by the ultimate parent and its branches, the Joint Report requires all subsidiary undertakings that are governed by the national laws of
a Member State and controlled by an ultimate parent undertaking that has a consolidated net turnover exceeding €750 million and is not governed by the laws of
a Member State to publish CbC reports on income tax information of that ultimate
parent undertaking on an annual basis. The reporting requirement applies whether
or not the subsidiaries constitute medium or large subsidiary undertakings referred
to in Article 3(3) and (4) of the Accounting Directive.
The Joint Report also introduces a requirement to publish the CbC report in a common template, in an open data format, and in at least one of the official languages
of the E.U. It also requires the reporting entity to furnish the following additional
details:

1

Proposal for a Directive of the European Parliament and of the Council amending Directive 2013/34/E.U. as regards disclosure of income tax information by
certain undertakings and branches

2

The Proposal has been discussed at length in the article “Country-by-Country
Reporting: Where Are We Going?,” Insights 4 (2016).

3

Both Committees are committees of the European Parliament
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•

Name of the ultimate undertaking and, where applicable, a list of all its subsidiaries and their respective geographical locations

•

Number of employees on a full-time equivalent basis

•

Fixed assets other than cash or cash equivalents

•

Distinction between the turnover made with related parties and unrelated
parties

•

Stated capital

Whether undertakings, subsidiaries, or branches benefit from preferential tax treatment resulting from a patent box or equivalent regime
The Proposal required the information to be reported separately for each Member
State, and where a Member State comprised of several tax jurisdictions, the information was required to be combined at Member State level. However, in order to increase policy coherence and limit potential tax avoidance, the European Parliament
approved an amendment inserted by the Committees that requires the information
to be presented separately for each tax jurisdiction in cases where a Member State
comprises several tax jurisdictions. The Joint Report also removes the aggregate
reporting requirement for all tax jurisdictions outside the E.U. and now requires information separately for each tax jurisdiction.
Recognizing that the disclosure of sensitive information may create a competitive
disadvantage, the Joint Report permits the Member State to allow the reporting
entity to omit one or more specific items of information from the report if their disclosure would be seriously prejudicial to its commercial position. However, the fact of
omission shall be indicated in the report together with an explanation for such omission for each tax jurisdiction. The European Parliament has directed the European
Commission to form guidelines to assist Member States in defining cases where the
publication of information shall be considered seriously prejudicial.
The European Commission is also required to undertake a cost-benefit analysis of
lowering the consolidated net turnover threshold beyond which undertakings and
branches are required to report on income tax information, i.e., €750 million.

Road Ahead
After approving the Joint Report by 534 votes to 98 with 62 abstentions, the members of the European Parliament sent the report back to the Committees for inter-institutional negotiations. The Joint Report may be subject to further revisions during
the negotiation process, making it difficult to anticipate the final legislation at this
time.

I.R .S. IDENTIFIES REGUL ATIONS IMPOSING
UNDUE BURDEN ON TA XPAYERS
On April 21, 2017, President Trump issued Executive Order 13789 (the “Order”)
with the objective of identifying and reducing tax regulatory burdens imposed by
Treasury Regulations (the “Regulations”). The Order required the I.R.S to issue an
interim report identifying Regulations issued on or after January 1, 2016, that either
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•

impose an undue financial burden on U.S. taxpayers,

•

add undue complexity to the Federal tax laws, or

•

exceed the statutory authority of the I.R.S.

Pursuant to the Order, the I.R.S. issued an interim report vide Department Notice 2017-38, identifying eight Regulations that met at least one of the first two
above-mentioned criteria. Five of such regulations are discussed below:
1.

“The I.R.S. has
requested public
comments on
whether the above
Regulations should
be rescinded or
modified.”

Temporary Regulations Under Code §337(d) on Certain Transfers of Property
to Regulated Investment Companies and Real Estate Investment Trusts4

These temporary regulations amend existing rules on transfers of property by C-corporations to Real Estate Investment Trusts (“R.E.I.T.’s”) and Regulated Investment
Companies generally. Commenters expressed concern that the R.E.I.T. spinoff
rules could result in over-inclusion of gain in some cases, particularly where a large
corporation acquires a small corporation that engaged in a Code §355 spinoff and
the large corporation subsequently makes a R.E.I.T. election.
2.

Proposed Regulations Under Code §2704 on Restrictions on Liquidation of
an Interest for Estate, Gift, and Generation-Skipping Transfer Taxes5

Proposed regulations under Code §2704(b) added additional restrictions to the list
of restrictions on the ability to dispose of or liquidate family-controlled entities that
are disregarded in determining the fair market value of an interest in that entity
for estate and gift tax purposes. Commenters expressed concern that the proposed regulations would eliminate or restrict common discounts, such as minority
discounts and discounts for lack of marketability, which would result in increased
valuations and transfer tax liability that would increase financial burdens.
3.

Temporary Regulations Under Code §752 on Liabilities Recognized as “Recourse Partnership Liabilities”6

These temporary regulations generally provide: (i) rules for how liabilities are allocated under Code §752 solely for purposes of the disguised sales rules under Code
§707, and (ii) rules for determining whether “bottom-dollar payment obligations” provide the necessary “economic risk of loss” to be taken into account as a recourse
liability. Commenters stated that the first rule would negatively impact ordinary
partnership transactions and that the second rule would prevent many business
transactions.
4.

Final and Temporary Regulations Under Code §385 on the Treatment of
Certain Interests in Corporations as Stock or Indebtedness7

These final and temporary regulations address the classification of related-party
debt as debt or equity for Federal tax purposes. Commenters criticized the financial
burdens of compliance, particularly with respect to more ordinary course transactions, the complexity associated with tracking multiple transactions through a group
4

T.D. 9770; 81 F.R. 36793.

5

R.E.G.163113- 02; 81 F.R. 51413.

6

T.D. 9788; 81 F.R. 69282.

7

T.D. 9790; 81 F.R. 72858.
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of companies, and the increased tax burden imposed on inbound investments.
5.

Final Regulations Under Code §367 on the Treatment of Certain Transfers of
Property to Foreign Corporations8

The final regulations under Code §367, which generally imposes immediate or future
U.S. tax on transfers of property (tangible and intangible) to foreign corporations,
eliminate the ability of taxpayers under prior regulations to transfer foreign goodwill
and going concern value to a foreign corporation without immediate or future U.S.
income tax. Some commenters stated that the final regulations would increase
burdens by taxing transactions that were previously exempt.
The I.R.S. has requested public comments on whether the above Regulations
should be rescinded or modified and, in the latter case, how the Regulations should
be modified in order to reduce burden and complexity. Comments from the public
are due by August 7, 2017.
According to the Order, the I.R.S. is also instructed to submit a final report to the
President by September 18, 2017, recommending specific actions to mitigate the
burden imposed by the Regulations identified in the interim report.

8

T.D. 9803; 81 F.R. 91012.
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