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IMPLEMENTATION OF THE MANDATORY
DISCLOSURE DIRECTIVE IN THE
NETHERLANDS - D.A.C.6

INTRODUCTION'

The E.U., Directive 2011/16/E.U. on administrative cooperation in the field of taxa-
tion (generally abbreviated as the ‘D.A.C.’) provides a framework for the exchange
of information between the Member States. As such, the D.A.C. also forms the legal
basis for the various tax transparency initiatives aiming to provide the authorities
with additional tools to counter tax planning that is considered inappropriate. Over
the past decade, Directive 2011/16/E.U. has been amended several times to accom-
modate these new initiatives. The latest in this series of amendments concerns the
6th (“D.A.C.6") provided by Directive 2018/822/E.U., also known as the Mandatory
Disclosure Directive (“M.D.R.”).

Building on Action Point 12 of the O.E.C.D. B.E.P.S. project, the M.D.R. has intro-
duced an entirely new reporting obligation for “intermediaries,” and in certain cases,
taxpayers in respect of cross-border tax planning structures which contain a possible
risk of tax avoidance, at least within the spirit of the M.D.R. The information reported
goes into a database in order to be automatically exchanged with other E.U. Member
States that are relevant to the arrangement. The underlying idea behind the M.D.R. is
that the information gathered should enable the tax authorities to identify undesirable
planning in advance — and potentially take action against these practices.

In the Netherlands, the M.D.R. has been implemented through the Act Implementing
the E.U. Directive on Reportable Cross-Border Arrangements (the “Dutch
Implementation Act”). Even though the relevant legislation was enacted as of July 1,
2020, the actual duty to report was postponed until January 1, 2021, reflecting the
COVID-19 global pandemic. However, such deferral did not alter the periods subject
to reporting obligations.

Since the M.D.R. merely provides a minimum standard, certain other E.U. Member
States may have implemented the M.D.R. more broadly. However, the Dutch
Implementation Act is essentially a transposition of the provisions of the M.D.R.

It is a truism that the M.D.R. is characterized by rather broad and vague concepts,
meaning that it leaves much room for interpretation — and raises many questions.
Although the legislative history of the Dutch Implementation Act provides for some
clarification, tax advisers in the Netherlands were anxiously waiting for the Guideline
on Reportable Cross-Border Arrangements (“the Guideline”), ultimately published
on June 24, 2020.

! Following the adoption of the E.U. Mandatory Disclosure Directive known as
“D.A.C.6” in 2018, some further clarification was provided in the legislative
history of the Dutch Implementation Act. Despite the fact that last summer the
Dutch Tax Authorities published their Guideline on Mandatory Disclosure of
Cross-Border Structures, clear and concrete guidance is often still lacking.
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Unfortunately, the general sentiment is that the Guideline does not provide the clear
and concrete guidance sought. This is somewhat disappointing, particularly in light
of the fact that the M.D.R. imposes an inherent reputational risk on intermediaries,
not to mention the considerable financial risk — with potential fines up to € 870,000
for not reporting, not correctly reporting, and over-reporting. Even though the Dutch
Tax Authorities are precluded from imposing a fine where the intermediary or tax-
payer has a reporting position — or in this context, a nonreporting position, legal
certainty is key here.

This article zooms in on a number of aspects and features of the M.D.R. which are
addressed in the Guideline, noting that there may be differences in interpretation
between the various Member States with respect to the same provisions of the
M.D.R. Some of these topics are rather generic, others specifically focus on certain
specific Categories of Hallmarks (B, C and E) and the main benefit test (“M.B.T.”).

ARRANGEMENTS

As mentioned, the M.D.R. imposes an obligation on intermediaries and — in certain
cases — relevant taxpayers to report information to the tax authorities on reportable
cross-border arrangements (“R.C.B.A.’s”). In this respect, an arrangement may be
reportable where it has at least one of the Hallmarks listed in the Annex to the
M.D.R., while it has the required cross-border element if it involves at least one
Member State and another country, which can be either another Member State or
a third country.

It follows from the above that the concept of an “arrangement” plays a crucial role
within the context of the M.D.R., as in each case it will need to be assessed whether
an arrangement has a cross-border element and is potentially reportable. Clearly,
this makes the identification and definition of an arrangement essential for purposes
of the application of the Dutch implementation of the M.D.R.

In this respect, it is not helpful that the M.D.R. deliberately does not contain a clear
and concrete definition of the term “arrangement” — by contrast, this term is intended
to be neutral, as it may take many forms, such as an agreement or a transaction, and
may consist of various elements. In line with this approach, an arrangement may
consist of several steps or parts and may also comprise a series of arrangements.

The Guideline stipulates that the concept of an arrangement must be interpreted
extensively and may include any kind of legal action. Also, it indicates that a series
of arrangements or several related arrangements must be regarded as one larger
arrangement: what matters most is that the arrangements serve the same purpose.

Furthermore, the Guideline clarifies that the point in time where an arrangement
begins and ends depends on the type of arrangement as well as the applicable
Hallmark, which would imply that the latter may well determine the extent of an
arrangement. In turn, this would imply that elements of an arrangement that are not
essential for the application of either the relevant Hallmark or the M.B.T., should not
be considered part of the arrangement.

For instance, where an entity based in the E.U. finances a transfer of assets be-
tween two of its non-E.U. affiliates, that might not be relevant for the application of
either the relevant Hallmark or the M.B.T. Even though the E.U. company is clearly
involved with a set of transactions that must be regarded as one single cross-border
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arrangement (“C.B.A.”), providing the financing is not relevant for the applicable
Hallmark. As a result of this demarcation, the C.B.A. identified does not concern an
E.U. Member State meaning that this should not constitute a reportable arrange-
ment, after all.

Finally, an adjustment to an existing C.B.A. may lead to the conclusion that a “new”
C.B.A. may need to be reported. This may be particularly relevant in those cases
where a structure dates to a period prior to the adoption of the M.D.R. because such
structure would otherwise not be reportable.

Therefore, it is important to monitor adjustments to existing structures closely, in
order to determine if the adjustment constitutes an R.C.B.A., and if it does, the
scope of required reporting.

Even though there is little guidance as to whether an adjustment leads to a new
arrangement, it seems fair to say that a minor amendment should not have that
effect. In this respect, the Dutch Tax Authorities have indicated that a mere contrac-
tual adjustment of the interest rate applicable to a loan should not result in a new
reportable arrangement, while this conclusion may be different if the adjustment
triggers the application of another Hallmark.

Since cross-border arrangements can only pose a potential risk of tax avoidance
if the arrangement meets one or more of the Hallmarks, an adjustment should not
lead to a new reportable arrangement unless it triggers a new Hallmark or if other
intermediaries or taxpayers come into play as a result of the adjustment.

HALLMARK B - LINKED TO THE M.B.T.

The Guideline touches upon the application of a number of Hallmarks that often
occur in practice, as well as the application of the M.B.T. provided for in the M.D.R.

Hallmark B2 concerns arrangements that result in the conversion of one category of
income into another income category that is taxed at a lower rate or is completely
exempt from tax. Legislative history of the Dutch Implementation Act does not con-
tain any clarifications concerning the scope of this Hallmark, other than to clarify
that, for Dutch personal income tax purposes, a shift from one “box” to another “box”
falls within scope of Hallmark B2.

Nonetheless, the Guideline contains a number of clarifications. For instance, lower
taxation may also result from a more favorable treaty allocation or a lower treaty
rate. In relation to payroll taxes, the Guideline clarifies that a choice for a service
agreement over an employment contract may well constitute a conversion in the
sense of Hallmark B2, while applying for a fictitious cost deduction for expats under
the Dutch 30% ruling does not constitute a conversion.

In connection with this Hallmark, an example addressed a remuneration package
that partially consists of an equity incentive, since this often results in favorable tax
treatment. Where a specific remuneration package that is granted upon commence-
ment of employment does not include an equity incentive, but the arrangement is
redesigned at a later point in time in order to reduce the tax burden, clearly there
is a conversion. However, if the remuneration package already included an equity
incentive from the start, no right to any income component existed prior to entering
into the initial employment contract.
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This raises the question whether a conversion is present in these circumstances,
particularly whether it is relevant that the equity incentive was granted upon entering
into the employment contract or only at a later stage.

In view of the above, the question rises whether Hallmark B2 is limited to actual
conversions involving cases where there is an existing entitlement to an income
component that, as a result of an arrangement, is converted and subsequently taxed
at a lower rate or whether newly established structures where no prior entitlement to
any income component existed may also fall within scope of this Hallmark. Since no
limitation can be read in the wording, it would seem that no pre-existing entitlement
to income must be present in order for a conversion to occur.

For that matter, an example included in the Guideline where services are provided
under a service agreement instead of an employment contract also seems to indi-
cate that Hallmark B2 may be applicable to newly established structures. From the
outset, the preference for a service agreement over of an employment contract may
well be driven by the wish to achieve tax savings. Hence it seems that a conversion
as referred to in Hallmark B2 may also occur when establishing a new structure.

Although it would go too far to compare all possible alternative income components
within this context, what is probably decisive here is whether it is commercially cus-
tomary for the parties involved to provide such income components and whether in
the case at hand the choice has been made on the basis of business considerations.

Hallmark B3 concerns arrangements involving circular transactions, often using
intermediary entities with no other primary business purpose, or transactions that
compensate or nullify each other or have other similar characteristics. According
to the legislative history of the Dutch Implementation Act, providing a loan that is
tainted pursuant to the Dutch anti-base erosion rules may be considered as a clear
example of a Hallmark B3 arrangement. Other than that fact pattern, the legislative
history does not provide any further explanation of the scope of this Hallmark.

The Guidance contains three examples of Hallmark B3 arrangements that would be
reportable. Two of these are obvious, but the Guidance also contains an example
where the application of Hallmark B3 is not so evident. In a nutshell, this concerns
an arrangement where a Dutch company that has just realized a substantial taxable
capital gain is subsequently acquired by a foreign entity that provides it with loans
to acquire other companies. Subsequently, the Dutch company receives dividends
from its participations and uses these to service the interest on the loan from its for-
eign shareholder. The interest paid is considered deductible and therefore reduces
the tax burden on the capital gain realized.

Clearly, this type of arrangement, which is strongly reminiscent of the recent judg-
ment of the Dutch Supreme Court in the case of Credit Suisse, is mainly aimed at
eroding the Dutch tax base and perhaps should be reportable. However, it seems
doubtful whether Hallmark B3 is applicable in this case, as there would seem to
be no circular element. After all, the foreign company will not receive the amount
lent until the maturity date of the loan. In the meantime, the flow of funds will only
comprise the fruits of the amount lent, consisting of the dividends received and the
interest paid by the Dutch company.

The phrase “circular transactions resulting in the circulation of funds” presumes that
there is a set of legal transactions resulting in the return of funds to the entity that

Insights Volume 8 Number 2 | Visit www.ruchelaw.com for further information. 14


http://publications.ruchelaw.com/news/2021-03/InsightsVol8No2.pdf
http://www.ruchelaw.com

“ ..the M.B.T. is
relevant only where
the payment is not
taxable because the
recipient is resident
in a jurisdiction that
is not blacklisted,
but simply does

not tax the income
by virtue of very
low statutory rates
or the application
of an exemption

or preferential tax
regime.”

initially paid them upon completion of the arrangement. If the above example falls
within scope of this Hallmark, this may lead to an undesirable extension thereof, as
any loan would seem to be covered.

To clarify Hallmark B3 In the E.U. context, the example has been used of group com-
panies transferring their capital abroad and then bringing it back in order to benefit
from the favorable regime for so-called foreign direct investment (“F.D.L.”) in their
jurisdiction. Interestingly, in one of these examples, the capital does return to the
same country, however to another group entity. This indicates that it may well be
sufficient for the application of Hallmark B3 that the funds return to the same country.

In sum, Hallmark B3 concerns arrangement involving at least two legal transactions
resulting in assets or their equivalent transferred by and then returning to the same
taxpayer or at least the same country. Furthermore, these transactions must either
take place through intermediate entities with no other primary business purpose or
offset or cancel each other.

HALLMARK C - PARTIALLY LINKED TO THE MAIN
BENEFIT TEST

Under the M.D.R., Category C Hallmarks consist of four types of arrangements,
and of those arrangements, the M.B.T. comes into play only in relation to the first
category, concerning deductible payments that, for some reason, are not materially
taxed in the hands of the recipient. Even then, if the relevant item of income is not
taxable by reason of the fact that the recipient is not resident anywhere or is based
in a non-cooperative country, the M.B.T. is not applicable in the context of the first
category. Therefore, the M.B.T. is relevant only where the payment is not taxable
because the recipient is resident in a jurisdiction that is not blacklisted, but simply
does not tax the income by virtue of very low statutory rates or the application of an
exemption or preferential tax regime.

In the Dutch legislative history, it has been indicated that, in principle, the term
“recipient” must be interpreted from a legal perspective, but that in the event of dif-
ferences in tax qualification, the underlying participants of a transparent entity may
be regarded as a “recipient” as well. From the example provided in the Guidance,
it can be deduced that a potential C.F.C. levy imposed on a shareholder does not
qualify as a pick-up of the payment.

Legislative history also shows that an imputed charge may qualify as a payment
for this purpose, meaning that there need to be an actual payment in order for the
Hallmark to apply.

Furthermore, it has been noted in legislative history that, within the context of Hallmark
C1, the term favorable tax regime is broader than a “harmful tax regime” and that the
mere fact that a regime results in a significantly lower level of taxation than normally
applies in the relevant country does not by definition result in a favorable tax regime.
In any case, legislative history indicates that the Dutch innovation box and the Dutch
tonnage regime for shipping companies qualify as favorable tax regimes.

Where a foreign company benefits from a notional interest deduction, obviously that
deduction may significantly reduce its effective tax rate from the level of the stat-
ed statutory rate. Within this context, the question may arise whether a deductible

Insights Volume 8 Number 2 | Visit www.ruchelaw.com for further information. 15


http://publications.ruchelaw.com/news/2021-03/InsightsVol8No2.pdf
http://www.ruchelaw.com

cross-border payment must be construed as the application of an exemption or
preferential tax regime where the recipient benefits from such notional interest de-
duction. It would seem that in the absence of a direct link between the payment
received and the notional interest deduction, it is difficult to argue that the recipient
benefits from an object exemption or favorable tax regime in that regard.

The Guideline contains several examples of arrangements that might potentially
be covered by Hallmark C1. One example concerns a foreign company granting an
interest-free loan to a Dutch company. In the Netherlands, interest expense is im-
puted, but no interest income is imputed abroad. It may be assumed that the foreign
company is actually tax resident in the other jurisdiction and the relevant country
is not blacklisted. Since no interest income is imputed at all, no object exemption
would apply. Therefore, it would seem that the fact that the jurisdiction of the recipi-
ent deliberately does not take into account imputed interest income is construed as
the application of a favorable tax regime. In this respect, within the E.U., the Code
of Conduct Group determines which tax regimes must be considered as ‘favorable’.
For example, in Ireland, previously interest income was not imputed under certain
conditions, but this did not lead to classification as a favorable tax regime.

The other items within the Category C Hallmark concern (i) double depreciation of
the same assets in two or more countries and double claims for relief from double
taxation in the absence of double inclusion of income and (ii) significant discrepan-
cies in the valuation of cross-border transfers of assets. As mentioned above, the
M.B.T. does not apply in those circumstances because tax considerations tend to
play an essential role in these structured transactions.

Significant discrepancies in the valuation of assets covered by Hallmark C4 may also
apply if a cross-border asset transfer takes place only for tax purposes, notably upon
a transfer to a foreign branch. Furthermore, a substantial difference in valuation also
occurs if one of the two countries involved does not recognize the transfer, at all.

The application of Hallmark C4 may well affect the application of the Dutch informal
capital doctrine, which departs from the notion that an asset may be transferred
below its fair market value, if only because the transferor’s country may have a
different view on the application or interpretation of the arm’s length principle than
the acquirer’s country.

In practice, Dutch subsidiaries of U.S. multinationals often are made transparent for
U.S. tax purposes through a check-the-box election. For U.S. tax purposes, typically
this entails a deemed liquidation involving a deemed liquidation distribution of an ex-
isting Dutch entity as the assets of the Dutch company are treated as owned by the
U.S. shareholder, giving rise to a cross-border asset transfer for U.S. tax purposes.

However, from a Dutch tax perspective, the U.S. check-the-box selection is a non-
event and therefore no transfer takes place at all, which leads to a concrete example
of a situation where one jurisdiction recognizes an asset transfer while the other
does not.

The mere fact that both from a legal and tax perspective no asset transfer occurs in
the Netherlands should not alter the conclusion that making the relevant check-the-
box election gives rise to a reportable cross-border arrangement. Since the purpose
of the M.D.R. is to identify mismatches between jurisdictions that allow cross-border
tax planning, Dutch legislative history indicates that Hallmark C4 is applicable in
those situations.
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HALLMARK E - NOT LINKED TO THE MAIN
BENEFIT TEST

Category E Hallmarks comprise three types of transfer pricing arrangements.
However, since the M.B.T. does not apply to these Hallmarks, it is not relevant
whether a tax benefit is obtained through the implementation of the arrangements.

Hallmark E2 pertains to transfers to affiliates of intangible assets which are diffi-
cult to value. Since shares in a company are not intangible assets for purposes
of this Hallmark, it would seem that Hallmark E2 does not apply where instead of
the underlying intangibles the shares in the company that owns the intangibles are
transferred. Moreover, it would seem that Hallmark E2 is also not applicable to a
migration of a company that owns the intangibles, simply because no transfer to an
affiliate occurs.

Hallmark E3 concerns arrangements involving a cross-border, intra-group transfer
of functions, risks, or assets, if the projected annual E.B.I.T. of the transferor, during
the three-year period following the transfer, is less than 50% of the projected annual
E.B.L.T. of that transferor were the transfer not to take place. The rationale of this
feature is to detect profit shifts to other jurisdictions.

Considering this rationale, Hallmark E3 should also apply to a migration. However, it
seems doubtful whether the literal wording of the relevant M.D.R. provisions would
offer sufficient room for such interpretation, as these require a cross-border transfer
within the group and a decrease of the E.B.I.T. of the transferor by more than 50%
as a result of that transfer.

MAIN BENEFIT TEST

As mentioned above, certain Hallmarks lead to a reporting obligation only if the
M.B.T. is satisfied as well. One may wonder why the M.B.T. does not apply to all
Hallmarks, even though for some Hallmarks the tax benefit is typically a given.

The M.B.T. entails that the arrangement must (i) provide a tax benefit and (ii) that
benefit is one of the main benefits or the sole main benefit that can reasonably be
expected from the arrangement, determined by reference to all relevant facts and
circumstances.

With reference to the European Commission’s recommendation of December 6,
2012 on aggressive tax planning, Dutch legislative history indicates that a tax ben-
efit is measured by comparing the amount of tax due by the taxpayer, taking into
account the arrangement, with the amount that the same taxpayer would owe in the
same circumstances if the arrangement had not taken place. This is often referred
to as the “comparison test.” If the amount of tax due in the first situation turns out to
be lower or first becomes taxable in a later tax time, there is a tax advantage, and
the first part of the test is satisfied.

According to the Dutch Implementation Act, the comparison test is not limited to the
amount of tax due in the Netherlands, but rather concerns the worldwide amount of
tax due by the taxpayer. The legislative history states that tax benefits can arise both
within and outside the E.U.
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Moreover, the prevention of a tax disadvantage may constitute a tax advantage
within the meaning of the M.B.T. However, only an existing tax disadvantage should
be taken into account, as the comparison is made with the existing situation.

If a tax benefit is identified, it will have to be determined whether this benefit can be
considered as one of the most important benefits that can reasonably be expected
from the arrangement or the sole benefit. This is to be determined based on the
facts and circumstances of the case. In this respect, the legislative history indicates
that if the tax advantage is achieved by adding artificial elements to the structure,
the tax advantage must be one of the main benefits or the main benefit.

However, according to the Dutch Implementation Act arrangements without any ar-
tificial elements may still meet the M.B.T., which raises the question how to assess
these cases. It would seem that the way to approach this is to identify any other
benefits of the arrangement and value their importance, particularly by addressing
the question whether the arrangement would also have been implemented absent
the expected tax benefit.

Even then, it follows from legislative history that the M.B.T. is not tax avoidance if
the desired tax consequences of the arrangement are fully in line with the objective
and purpose of the relevant provision of the tax law. This means that arrangements
which are set up in order to benefit from favorable tax regimes do not meet the
M.B.T. if this set-up is fully in line with their underlying purpose of the law. This is
often referred to as the “policy intent.”

In legislative history, the M.B.T. is illustrated by the example of a U.S. multinational
that decides to transfer its Swiss based R&D department to the Netherlands be-
cause it intends to benefit from the Dutch innovation box regime. In this context, it
is noted that where R&D activities are transferred to the Netherlands, generally the
main benefit is not tax savings because transferring activities to another country
typically entails that the economic situation changes.

CONCLUSION

Meanwhile the existence of the M.D.R. is a given and most practitioners understand
and accept the desire to have an additional instrument as a deterrent for potentially
tax-aggressive arrangements.

However, when considering the concept of a reportable arrangement, the mechan-
ics of various Hallmarks, and the framework for assessment of the M.B.T., it seems
clear that many ambiguities continue to exist, which may hinder practitioners from
applying the M.D.R. correctly. The general perception is that its current design with
open norms leads to undesirable uncertainty, not just for tax advisers, but also for
the tax authorities themselves.

In anticipation of further clarification from the side of the Dutch tax authorities, as
a first step towards addressing legal uncertainty, practitioners may seek guidance
from their peers, by sharing experiences, best practices, and views.

Disclaimer: This article has been prepared for informational purposes only and is not intended to constitute advertising or solicitation and should not
be relied upon, used, or taken as legal advice. Reading these materials does not create an attorney-client relationship.
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