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EDITORS’ NOTE

In this month’s edition of Insights, our articles address the following:

•	 A.L.P. or B.L.T. for A.M.P.? Full Deductions for Advertising, Marketing, 
and Promotional Activity on Trial in India. Several Indian transfer pricing 
cases regarding the treatment of marketing expenses are teed up for con-
sideration by the Supreme Court of India. The cases challenge the asser-
tion made by the Indian tax authorities (“I.T.A.”) that advertising, marketing, 
and promotion (“A.M.P.”) expenditures by Indian affiliates of foreign head-
quartered multinational groups typically reflect an embedded service that is 
provided for the benefit of the foreign headquarters company. Having made 
database searches focusing on the relationship of A.M.P. expenditures to 
sales of certain business classes, the I.T.A. asserts that local affiliates of 
foreign companies tend to spend significantly more on A.M.P. than compa-
rable independently-owned Indian companies when A.M.P. is measured as 
a percentage of sales. The I.T.A. characterizes the excess expenditure as 
a brand-building service that benefits the foreign-based headquarters com-
pany. A fee should be charged for the performance of that service. The fee 
would be equal to the deemed excess amount plus an arm’s length mark-up. 
Sanjay Sanghvi, a senior partner in the Direct Tax Practice of the Mumbai 
office of Khaitan & Co., and Ujjval Gangwal, a principal associate in the Direct 
Tax Practice of the Mumbai office of Khaitan & Co., take a deep dive into the 
cases before the Supreme Court. They caution that a decision in favor or 
the I.T.A. likely will expose multinational groups based in the U.S. and other 
O.E.C.D. countries to international double taxation.

•	 Abolition of the Non-Dom Regime: the State of Tax Planning for U.S. 
Persons With U.K. Connections. For over 100 years, individuals who were 
domiciled outside of the U.K. benefitted from the non-dom tax regime. Its fea-
tures are well known. Individuals who were resident but not domiciled in the 
U.K. could defer the imposition of U.K. tax on income and gains derived from 
sources outside U.K. until such time as proceeds were remitted to the U.K. It 
also meant that only U.K. situs assets of an individual domiciled outside the 
U.K would be subject to U.K. inheritance tax (“I.H.T.”). Also commonly known 
is that the non-dom tax regime was abolished earlier this year, being replaced 
with a new system based on residency. The new system came into effect on 
April 6, 2025, coinciding with the start of the new fiscal year. In their article, 
Alexa Collis, a partner of Harbottle & Lewis L.L.P., London, and Claire Walsh, 
an associate at Harbottle & Lewis L.L.P, London, explain the key features of 
the new regime. L.T.R.’s, I.H.T., Tails to I.H.T., F.I.G., C.G.T., Tails to C.G.T. 
and T.R.F. are explained in the context of two case studies. One case study 
relates to a new arrival and the other relates to a departing person. In this 
manner, tax buzzwords are placed into real life context. Very helpful.

•	 Fifty-Fifty Forever or Until Death Do Us Part: U.S. Estate Tax Surprises 
for Community Property Couples. When a married couple resides in a civil 
law jurisdiction, ownership of marital property typically is governed by com-
munity property principles – rules that automatically characterize most assets 
acquired during marriage as jointly owned, regardless of the way ownership 
is titled. While these regimes provide clarity in a wholly domestic set of facts, 
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they create significant uncertainty when a married couple has cross-border 
ties, particularly involving the U.S. The challenges become especially pro-
nounced where one spouse is a U.S. citizen subject to U.S. Federal income, 
estate, and gift taxation on worldwide assets, while the other spouse is a 
nonresident, noncitizen (“N.R.N.C.”) individual for purposes of U.S. Federal 
income, estate, and gift taxes whose tax exposures typically are limited to 
U.S.-source income and U.S. situs property. In her article, Neha Rastogi ad-
dresses potentially problematic fact patterns for the married couple, including
(i) ownership of life insurance, (ii) F.B.A.R. reporting, (iii) entity characteriza-
tion of the ownership interests in a domestic L.L.C., and (iv) basis step-up for
a surviving spouse when the other spouse’s lifetime comes to an end.

• An Increasingly Less Remote Situation: New O.E.C.D. Model Treaty 
Commentary on Remote Workers. Remote work is one of COVID-19’s en-
during legacies. What began as something necessary for health and safety 
reasons has become a fairly conventional practice. Not surprisingly, issues 
have arisen related to remote work locations as permanent establishments 
when an individual resides in Contracting State 1 and works for an employer 
based in Contracting State 2. In November, the O.E.C.D. issued additional 
guidance to the permanent establishment article of the Model Tax Conven-
tion on Income and on Capital, without changing any of the text of the article. 
The updated commentary emphasizes that general principles for determin-
ing the existence of a P.E. – such as the permanence of the premises and 
whether the premises are used to carry out core business functions rather 
than ancillary functions – apply in evaluating whether the employer based 
in Contracting State 2 maintains a P.E. in Contracting State 1 by reason of 
a home office of an employee located in Contracting State 1. In their article, 
Stanley C. Ruchelman and Wooyoung Lee explain that the new guidance fo-
cuses principally on two factors: time spent working out of a remote worker’s 
home and commercial reasons for being in another country. Five examples of 
typical fact patterns are provided, of which four provide favorable outcomes. 
Companies with remote workers are encouraged to use the examples in 
drafting – and enforcing -- a remote worker policy that parrots the examples 
that reach favorable outcomes. Failure to do so will prolong the current sys-
tem that yields uncertainty.

• Commentary on New Canadian Transfer Pricing Legislation. In Canada
v. Cameco Corporation, the Canada Revenue Agency (“C.R.A.”) challenged 
Cameco’s transfer pricing arrangements with its Swiss subsidiary during the 
early years of the twenty-first century. In 2018, the Tax Court of Canada ruled 
in favor of Cameco, finding that the transactions were not shams and were 
conducted on arm’s length terms. In 2020, the Federal Court of Appeal unan-
imously upheld the decision, rejecting the C.R.A.’s arguments that profits 
were inappropriately shifted. The recent Canadian federal budget introduced 
new Canadian transfer pricing legislation containing the most consequential 
change since 1997. In his article, Michael Peggs explains that the amend-
ment has something for everyone: a response to the decision in Cameco, 
alignment with O.E.C.D. guidance, and harmonization with treaty partners.

We hope you enjoy this issue.

- The Editors
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A.L.P. OR B.L.T. FOR A.M.P.? FULL 
DEDUCTIONS FOR ADVERTISING, 
MARKETING, AND PROMOTIONAL ACTIVITY 
ON TRIAL IN INDIA

INTRODUCTION

Several Indian transfer pricing cases regarding the treatment of marketing expens-
es are about to be addressed by the Indian Supreme Court on appeal by the Indian 
tax authorities (“I.T.A.”). This controversy will be of interest to multinational groups 
with Indian operations that incur advertising, marketing and promotion (“A.M.P.”) 
expenses to attract customers1 and generate sales when the group must follow the 
arm’s length principle (”A.L.P.”) when pricing intercompany transactions. 

This article addresses the differences between the Indian and U.S. administrative 
rules and controversy environments. Through the use of a Q&A format, the authors 
have been asked questions reflective of international norms and respond with in-
sights on the arguments critical to the resolution of cross border A.M.P. cases.

BACKGROUND TO THE A.M.P. CASES

The A.M.P. cases reflect a series of long-running controversies between (i) the In-
dian subsidiaries of various multinational enterprises such as Suzuki Motors, Sony 
Ericsson, Whirlpool, Canon, Toshiba, PepsiCo and (ii) the Indian transfer pricing of-
ficer (“T.P.O.”) concerning the annual level of deductible A.M.P. expenses. While it is 
clear that the purpose of the expenses in issue was to increase brand awareness in 
the Indian market designed to increase sales volume of Indian subsidiaries, the use 
of globally well-known trademarks in India has caused the I.T.A. to question which 
company – the Indian subsidiary or its foreign parent – should incur the A.M.P. ex-
pense under relevant A.L.P. rules. The approach taken by the I.T.A. differs from the 
approach under U.S. transfer pricing rules that appear in Treas. Reg. §1.482-4 and 
under their counterpart in Chapter VI of the O.E.C.D. Guidelines. This divergence 
is not unexpected. 

The Indian approach to transfer pricing has departed from international norms for 
many years, and the country routinely stands out as (i) a vocal defender of its tax 
base in O.E.C.D. proceedings and draft policy releases2 and (ii) a key promoter 
of U.N. transfer pricing policy as an alternative to the O.E.C.D. approach. It is not 
surprising, therefore, that the Competent Authority is known for promoting bilateral 
acrimony, although its relationship with the U.S. has been repaired in recent years. 

1	 A.M.P. expenses do not include selling activities such as trade discounts or 
volume discounts.

2	 The O.E.C.D. Amount B draft contained 12 notes, seven of which were marked 
“Note by India.” India was the only country to request notes. (O.E.C.D. (2024), 
Pillar One - Amount B: Inclusive Framework on BEPS, OECD/G20 Base Erosion 
and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/21e-
a168b-en.)
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The country’s history in transfer pricing matters has been influenced by its unique 
factors:

•	 Considerable population and productive capacity

•	 Relatively low cost of labor

•	 High skill levels and innovation in several sectors 

•	 Import substitution

•	 Rapid technological development

•	 Global success of Indian multinationals

•	 Recent growth of household income 

•	 A large population of consumers 

Foreign multinationals recognize India as a significant consumer market with great 
potential. A.M.P. is needed to reach these consumers, as consumers can choose 
between products offered by many manufacturers or distributors.

QUSTIONS & ANSWERS

Q1.	 What are the A.M.P. cases in more detailed terms, and to what extent are 
the cases similar?

Under the Indian Income Tax Act, 1961 (“I.T. Act”), any expenditure, unless otherwise 
restricted, that is wholly and exclusively incurred for the purposes of the business 
or profession is allowable as a deduction when computing income chargeable to tax 
under the category of profits and gains of a business or a profession. Expenditures 
for marketing and advertising activities that are incurred wholly and exclusively for 
the purposes of the business are allowable as business expenditures. 

The Indian transfer pricing (“T.P.”) provisions that run parallel provide that any in-
come arising from an international transaction must be computed at an arm’s length 
price that is consistent with the A.L.P. 

The two parallels collide when the I.T.A. makes transfer pricing adjustments, assert-
ing that expenditures by the Indian entity on A.M.P. activities while operating under 
a license to use brands owned by a related foreign entity is not wholly deductible. 
This approach ushered in an era of litigation, which currently awaits final outcome 
before the Supreme Court of India.

A.M.P. disputes usually arise where a foreign brand owner owns an Indian entity 
that manufactures goods in India or distributes goods or services manufactured or 
provided by the foreign brand owner. That brand owner grants a license in favor of 
its Indian affiliate to use the brand, trademark, and know-how of the owner. There 
may or may not be a royalty paid as consideration for the license granted to the 
Indian entity. 

The amount spent by the Indian entity on A.M.P. activities is paid to unrelated parties 
in India. Under a plain-language reading of the provisions of Chapter X of the I.T. 
Act, the expenditures do not constitute an international transaction between related 
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parties. To elaborate, a transaction is defined in the I.T. Act to include an arrange-
ment, an understanding, or an action that is conducted in concert. An international 
transaction is defined in the I.T. Act to mean a transaction between two or more 
related parties, where one or both are nonresident for Indian tax purposes. Conse-
quently, T.P. provisions for international transactions apply when at least one party 
to the transaction is a nonresident and both parties are related. 

The I.T.A. has rejiggled the basic fact pattern involving A.M.P. activities between two 
Indian resident companies into an excess A.M.P. expense incurred by the Indian 
subsidiary in a deemed transaction with its nonresident affiliate. It contends that a 
portion of the A.M.P. constitutes marketing services provided to the foreign brand 
owner for which reimbursement plus a mark-up is due. The excess is measured 
using the bright line test (“B.L.T.”) that compares (i) the ratio of the annual A.M.P. 
expense to sales of the Indian entity with (ii) the ratios of annual A.M.P. expense to 
sales of the comparable companies.

All cases involving A.M.P. issues are similar given they revolve around the funda-
mental question of whether the excess expenditure incurred for A.M.P. activities can 
be construed to be an international transaction between the Indian entity and its 
foreign related party, and thereby subject to T.P. provisions. 

Q.2.	 Courts in India looked at the matter of A.M.P. in the LG Electronics 
case. Is the precedent reached in that case at stake in the three cases that will 
be presented to the Supreme Court?

The A.M.P. controversy first reached the courts in 2010, in Maruti Suzuki India Ltd. 
(MSIL) v. ACIT.3  There, the Delhi High Court set aside the order of the T.P.O. and 
remanded the case, observing that A.M.P. expenditures from a domestic entity re-
lated to a foreign entity on A.M.P. activities regarding a foreign trademark or brand 
did not require any payment or compensation from the foreign owner so long as the 
A.M.P. expenses incurred did not exceed the A.M.P. expenses that would have been 
incurred by a similarly situated and comparable independent domestic entity. In the 
event excess expenditures were incurred by the related Indian entity, the foreign 
related party would need to compensate the domestic party for the excess A.M.P. 
expenditures. According to the court, the excess amount reflects a form of brand 
building that benefits the owner of the brand. The excess amount incurred by the 
related Indian entity must be augmented by an arm’s length mark-up that compen-
sates the Indian affiliate for the deemed performance of an intercompany service. 

The decision was appealed, and in 2011, the Supreme Court of India4 directed the 
T.P.O. to disregard the guidance given by the Delhi High Court in computing a T.P. 
adjustment on account of A.M.P. activities. Nonetheless, the decision of the Delhi 
High Court paved the path for the B.L.T. approach. Under the B.L.T. approach, one 
portion of A.M.P represents routine business expenses, and the remainder rep-
resents the amount spent on brand building.

In 2013, a special bench of the Income Tax Appellate Tribunal (“Tribunal”) interpret-
ed the T.P. provisions in a fact pattern similar to the Maruti Suzuki India Ltd. In L.G. 
Electronics India (P.) Ltd. V. ACIT,5 the Tribunal determined that the ratio of A.M.P. 

3	 328 ITR 210 (Delhi High Court, 2010).
4	 Maruti Suzuki India Ltd. v. ACIT. 335 ITR 121 (Supreme Court of India, 2011).
5	 22 ITR(T) 1 (Delhi -Trib. (SB), 2013).
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expenditures incurred to sales was greater than the ratio found in comparable situa-
tions between two unrelated entities. That latter ratio was considered by the Tribunal 
to be a bright line that separated routine A.M.P. expenditures from brand building 
services benefiting a foreign related party. In that manner, the Tribunal inferred the 
existence of an international transaction between L.G. Electronics India and its for-
eign related entity. Viewed in this light, it was immaterial that the payments funding 
A.M.P. activities were made to third parties. The international transaction was em-
bodied in the domestic payment made on behalf of the foreign related party that 
assisted the latter in adding value to the brand in the Indian market. 

The issue arose again in 2015 before the Delhi High Court in Sony Ericsson Mobile 
Communications India (P.) Ltd. v. CIT.6 There, Indian entities engaged in distribu-
tion and marketing of products manufactured and sold by related nonresident en-
tities. The High Court upheld the I.T.A.’s assertion that the expenditure pertaining 
to A.M.P. was in the nature of an international transaction, primarily pursuant to the 
concession given by the entities therein that there existed an international transac-
tion for incurring cost vis-à-vis A.M.P. activities. However, while doing so, the High 
Court held various principles applied in the case of LG Electronics to be erroneous. 
Among various guidelines in this decision, the most important was the rejection of 
the B.L.T. The High Court expressed concern that the B.L.T. lacked statutory au-
thorization, and as such, would amount to judicial legislation. Additionally, the High 
Court observed that, in cases where the T.P.O. accepts the comparables adopted 
by the Indian entity using the Transactional Net Margin Method (“T.N.M.M.”), no 
separate adjustment for A.M.P. would be warranted provided the profit margin of the 
Indian entity matches the margins of the comparable companies. The High Court 
remanded the A.M.P. issue to the T.P.O. to determine whether the A.L.P. of the in-
ternational transaction was consistent with recognized T.P. principles in India. While 
favorable for the taxpayer, the decision applied only where a distributor accepted 
that the A.M.P. activity comprised an international transaction.

In December 2015, the Delhi High Court issued a revised decision in Maruti Suzuki 
India Ltd. v. CIT,’7 holding that no international transaction existed to trigger appli-
cation of the T.P. provisions where an Indian manufacturing entity received no oral 
or written direction from its foreign related entity regarding brand building services. 
The I.T.A, was allocated the burden of proof to demonstrate that an agreement 
existed and the B.L.T. could not be used to meet that burden. The High Court went 
on to state that, in the absence of any substantive provisions contained in the I.T. 
Act to recognize the existence of an international transaction resulting from A.M.P. 
expenses, a T.P. adjustment could not be made. This decision has been appealed 
to the Supreme Court level and is currently awaiting adjudication.

In another decision, Honda Siel Power Products Ltd vs. DCIT,8 the Delhi High Court 
held that the existence of a license giving an Indian entity the right to use a brand 
name does not imply the existence of a further understanding or arrangement un-
der which the A.M.P. expense is to be used for promoting the brand of the foreign 
related party. 

6	 374 ITR 118 (Delhi, 2015).
7	 381 ITR 117 (Delhi, 2016)
8	 283 CTR 322 (Delhi, 2016)
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In the meanwhile, the I.T.A. identified another method to make A.M.P. adjustments, 
known as the intensity approach. Under this approach, A.M.P. expenditures of a 
taxpayer are computed as a percentage of sales as a means to compute the inten-
sity of A.M.P. expenditures. Similar average intensity computations are made for 
comparable companies. To the extent the taxpayer’s intensity exceeds the average 
intensity of comparable companies, brand awareness services are deemed to be 
provided to the foreign related party. In Widex India Private Limited,9 the Chandigarh 
bench of the Tribunal characterized the intensity approach as mirror image of B.L.T., 
and was held to be invalid. 

In a nutshell, the following main issues in relation to A.M.P. expenses are pending 
adjudication before the Supreme Court as of December 1, 2025: 

•	 Do A.M.P. expenses incurred by Indian entities constitute an international 
transaction under the Indian transfer pricing provisions?

•	 If so, what methodology should be adopted to compute the arm’s length price 
of the A.M.P. expenses?

•	 Can the B.L.T. be used to benchmark A.M.P. transactions?

•	 Is a transfer pricing adjustment regarding A.M.P. expenses warranted if the 
transactions are found to be at arm’s length under the T.N.M.M.?

Q.3.	 On a global basis, are the A.M.P. cases properly viewed to be recharac-
terization cases? 

Yes, the A.M.P. cases can be viewed to be recharacterization cases. The T.P.O. 
regularly construes alleged excessive A.M.P. expenditures by an Indian entity as 
expenditures incurred for promotion of the global brand of a foreign related entity, 
even when no such transaction exists in reality. 

Under the law, the T.P.O. is required to examine an international transaction as he 
finds it. The task of the T.P.O. is to determine the arm’s length price of an internation-
al transaction in accordance with the methods prescribed under the I.T. Act. Accord-
ingly, the powers accorded the T.P.O. under the law cannot be exceeded simply by 
recharacterizing a transaction. The existence of an international transaction cannot 
be a matter for inference or surmise.

In CIT vs. EKL Appliances Ltd.,10 the Delhi High Court ruled that the I.T.A. cannot 
recharacterize a transaction except in exceptional circumstances where

•	 the economic substance of a transaction differs from its form or

•	 the form and substance of the transaction are consistent, but arrangements 
made in relation to the transaction differ from those that would have been 
adopted by independent enterprises behaving in a commercially rational 
manner, when viewed in their totality.

9	 ITA No. 269/CHD/2017
10	 2012 (4) TMI 346
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If the Supreme Court holds that A.M.P. expenditure does not constitute an interna-
tional transaction, the issue of recharacterization would stand resolved. It is the po-
sition of the I.T.A. that transfer pricing adjustments are required for some or all of the 
A.M.P. expenses because an embedded service is provided by the Indian resident 
for the benefit of a related foreign person. If that approach of the I.T.A. is invalidated, 
no related party transaction will have been viewed to occur. 

Q.4.	 A question exists as to why the A.M.P. cases are not viewed simply as 
disputes focused on the terms of a particular licensing agreement and 
the question of whether a third-party licensor would impose compara-
ble A.M.P. expenses on an independent licensee. Why did the T.P.O. take 
the B.L.T. approach rather than relying on licensing agreement compa-
rability analysis arguments.

It is difficult to assume the exact reason why the I.T.A. relied so heavily on the B.L.T. 
approach. One possible reason is that the B.L.T. method allows the I.T.A. to adopt 
an easier route to make an adjustment. It simply requires access to data of compa-
rable companies in the same industry as available in the databases and usage of 
appropriate search query and filters.

The legal problem that has been encountered is that this approach cannot be sus-
tained. The level and nature of A.M.P. spending depends on a variety of business 
factors like market share, market environment, contractual mechanisms, and man-
agement policies. All of these can differ within the same industry as many are com-
pany specific. 

Q.5. 	 Is the B.L.T. viewed as an application of T.N.M.M.? It is so different than 
anything we see in the U.S. that readers could confuse the approach 
with the ratio-driven approach taken in formulary apportionment or the 
Amount A and B computations underlying Pillar 1.

Use of the B.L.T. is indeed a unique phenomenon. Interestingly, there is a view that 
the concept originated in a U.S. case,11 perhaps building on the Tax Court analysis 
of developer or assister expenses in comparison to promotional expenses of a com-
parable trademark licensee at arm’s length. 

As discussed above, the B.L.T. compares (i) the ratio of the annual A.M.P. expense 
to sales of the Indian entity with (ii) the ratios of annual A.M.P. expense to sales of 
comparable companies. The benefit of the approach from the I.T.A.’s viewpoint is 
that the data supporting the adjustment requires number crunching through usage 
of specialized databases. The weakness is the absence of qualitative adjustments 
based on particular facts and circumstances. 

In any event, B.L.T. is a method that is not prescribed anywhere in the Indian T.P. 
provisions. This is the reason why the B.L.T. method was rejected by the Delhi High 
Court in Sony Ericsson and the Maruti Suzuki decisions. 

11	 DHL Corp. v. Commr., T.C. Memo 1998-461C, revd. 285 F.3d 1210, (9th Cir. 
2002).

“It is difficult to 
assume the exact 
reason why the I.T.A. 
relied so heavily on 
the B.L.T. approach.”
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Q.6.	 Selling and distribution cost is a wide category. Advertising and mar-
keting expenses tend to increase with new product launches and pro-
motions, which may differ across companies in timing and strategic 
emphasis. Foreign brands like Suzuki (despite the long-term Maruti as-
sociation) and domestic brands advertise and promote from fundamen-
tally different starting points. Tata is known for a great many products, 
including tea, Mahindra makes tractors, and Hindustan Motors stopped 
producing the Ambassador, known widely as a taxi model (like the Ford 
Crown Victoria in the latter part of the 20th century in New York City), 
in 2014 and might not sell any more Ambassadors with even an infinite 
advertising budget. 

The prior decisions indicate that some comparability analysis was con-
ducted by the Tribunal with respect to selling and distribution cost of 
MSIL and the selected comparable companies. This misses much of 
comparability analysis that is expected in transfer pricing matters un-
der most country and multilateral rules. 

Why did the T.P.O. focus on what appears to be a very simple ratio anal-
ysis and ignore the ratio components for the comparables – Tata Mo-
tors, Hindustan Motors, Mahindra & Mahindra?

Selling and distribution costs cover a wide and diverse category of expenses. Ad-
vertising and marketing expenses are highly sensitive to factors like new product 
launches, promotional cycles, and strategic positioning of a brand. Comparing 
Maruti Suzuki with companies such as Tata, Mahindra, or Hindustan Motors without 
unpacking those contextual drivers oversimplifies the issue.

Those differences may explain why the T.P.O. performed a simple ratio analysis 
rather than a deeper comparability study. Several practical reasons suggest why the 
T.P.O. focused on the B.L.T.

•	 Ease of administration: Ratio analysis of selling and distribution costs to 
sales is easy to quantify. It allowed the T.P.O. to draw conclusions about 
excess A.M.P. without accurately identifying the substance of the costs, the 
contractual responsibilities, or the brand-specific context.

•	 Lack of availability of detailed data / information constraints: Detailed 
cost breakdowns for comparables – such as how much Tata spends on truck 
promotions rather than passenger cars, or how Mahindra allocates A.M.P. 
between tractors and sport utility vehicles – are not typically available in the 
public domain. Without those granular disclosures, the T.P.O. relied on top-
line ratios, even if those are not truly comparable.

•	 Revenue-oriented approach: A nuanced functional analysis would likely 
show that Maruti’s A.M.P. expenditures were aligned with its role as a full-
fledged manufacturer and market leader, and were not incurred as an excess 
service to Suzuki. By sticking to a simplistic ratio-based approach, the T.P.O. 
effectively created a framework in which excess A.M.P. would almost always 
be identified, thereby ensuring adjustments even when the expenditure could 
be commercially justified as part of a manufacturer / distributor’s normal busi-
ness operations.
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Q.7. 	 The examination of the MSIL 2006/2007 tax year transfer pricing posi-
tions was concluded with no change. This suggests that the notion of 
MSIL paying A.M.P. expenses to raise Suzuki brand awareness in India 
is a non-starter, as foreign tourists visiting India likely do not go home 
and buy a vehicle from a Suzuki dealer because they watched Maru-
ti-Suzuki ads or visited showrooms in India. 

If all the other transactions of MSIL were found to be arm’s length, what 
does this case suggest as the means by which Suzuki obtained a bene-
fit from the allegedly excessive MSIL A.M.P.? 

A search of the WIPO brand trademark database showed MSIL to be 
the owner of a number of different Maruti-Suzuki marks. How can the 
T.P.O. contend that A.M.P. expenditure in respect of the Indian automo-
tive market by MSIL promoted anything other than the company’s own 
intangible property? Suzuki sells motorcycles in India under the Suzuki 
brand, but the positive effect of A.M.P. on motorcycle sales is not taken 
into account.

The identified factors go to the root of the dispute. The Delhi High Court in Sony 
Ericsson dismissed the T.P.O.’s argument that huge spending on A.M.P. expenses 
amounted to brand building and trademark enhancement of the brand owned by the 
foreign related party. To that end, the High Court observed the following: 

To assert and profess that brand building as equivalent or substan-
tial attribute of advertisement and sale promotion would be largely 
incorrect. It represents a coordinated synergetic impact created by 
assortment largely representing reputation and quality. There are a 
good number of examples where brands have been built without 
incurring substantial advertisement or promotion expenses and also 
cases where in spite of extensive and large scale advertisements, 
brand values have not been created. Therefore, it would be errone-
ous and fallacious to treat brand building as counterpart or to com-
mensurate brand with advertisement expenses. Brand building or 
creation is a vexed and complexed issue, surely not just related to 
advertisement.12

The Delhi High Court in the above case also held that brand-building is a journey 
and brand value depends on a number of factors including the quality and nature of 
goods and services. Therefore, it would be incorrect to state that advertising is syn-
onymous with brand-building as the latter in a commercial sense involves several 
factors and components, the primary element being the quality and reputation of the 
product or the name, which is acquired gradually and silently over a span of time.

Judicial precedents have held that merely because there is an incidental benefit to 
a foreign related party, it cannot be said that the A.M.P. expenses incurred by the In-
dian entity were made to promote the brand of a foreign related party. The increase 
in brand value happens at a very slow pace over a long period of time and there 

12	 Taxbymanish. “Transfer Pricing Applicable on AMP, Brightline Test Rejected: 
Delhi HC.” Tax of India, February 13, 2016. 
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cannot be direct correlation between A.M.P. expenditure and brand value because 
brand value depends upon numerous other factors which may not be linked with 
A.M.P. expenditure.

Thus, the arguments of the I.T.A. to connect ‘brand building’ with substantial A.M.P. 
spending have been rejected in the cases discussed above. 

Q.8. 	 Several references were made in the lower court decisions to a batch 
approach for transfer pricing cases. The procedure seems to be to hear 
a number of like cases at once, as opposed to the U.S. approach of 
individual cases being designated for litigation by the I.R.S. due to their 
potential precedential value and the high possibility of success. What 
advantage do you see to the Indian batching approach?

The volume of income-tax litigation currently pending before the Courts in India is 
significant. To address situations where multiple taxpayers face a common legal 
issue, the appellate courts in India often consolidate such matters into a batch of 
cases involving a shared/similar question of law. This approach facilitates a more 
efficient and consistent adjudication, enabling speedier resolution of a recurring tax 
dispute. 

Q.9.	 In the U.S., the I.R.S. field examiner and the national equivalent of the 
T.P.O. cease direct involvement in a case generally at the Appeals level, 
unless directed by a court. The T.P.O. remained engaged throughout 
almost all levels of appeals in India. Does this approach in India help 
with the application of transfer pricing case law precedent in India to 
ongoing field audit controversy in India?

Even in India, T.P.O.’s usually take a back seat once an assessment is concluded. 
They generally are not involved if an assessment is challenged before the appellate 
authorities. However, since transfer pricing is a technical subject, T.P.O.’s are con-
sulted by counsel representing tax authorities on various occasions – and in some 
instances by the judicial authorities – to provide comments and assistance on the 
approach they adopted in a particular matter. This helps the judicial authorities and 
counsel for the revenue authorities in understanding the intricacies of a transfer 
pricing dispute. 

Q.10. 	Might the cases awaiting a decision in the Supreme Court of India be re-
solved differently by Competent Authorities engaged in a Mutual Agree-
ment Procedure under the relevant tax treaty?

Why did the A.M.P. cases end up in protracted litigation in India rather 
than in Competent Authority proceedings, especially as Competent Au-
thority decisions made under an income tax treaty, if accepted, super-
sede country law in many instances?

In a perfect world, the issue before the Supreme Court of India should have been 
addressed through the Mutual Agreement Procedure under relevant income tax 
treaties.

Having said that, the stakes in A.M.P. litigation are very high. The I.T.A. is not keen 
in resolving A.M.P. disputes under the Mutual Agreement Procedure of a relevant 
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income tax treaty for several possible reasons. The first is that Mutual Agreement 
Procedures involve a degree of “horse trading.” The I.T.A. is not interested in step-
ping back from its position and feels it has a better opportunity to win in the Supreme 
Court of India. This view may be supported by institutional memory that looks back 
at the I.T.A.’s initial victory in the first court hearing involving an A.M.P. deduction. 
Second, the I.T.A. may feel uncomfortable arguing its position against senior tax of-
ficials representing the treaty partner jurisdiction. Specious arguments presented by 
the I.T.A. in the course of a Mutual Agreement Procedure may be met with chuckles 
from the other side, resulting in a loss of “street cred” among Competent Authority 
peers.

CONCLUSION

The transfer pricing issue involving A.M.P. expenditures by Indian entity of foreign 
multinationals is now under consideration the Supreme Court of India. Nothing will 
change until a decision is entered.
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ABOLITION OF THE NON-DOM REGIME: 
THE STATE OF TAX PLANNING FOR U.S. 
PERSONS WITH U.K. CONNECTIONS

INTRODUCTION

For over 100 years, individuals who were domiciled outside of the U.K. have benefit-
ted from the non-dom tax regime. Many readers will be familiar with the key features 
of this regime. It allowed individuals who were not domiciled in the U.K. to defer the 
imposition of U.K. taxation on income and gains derived from sources outside U.K. 
until remitted. It also meant that only U.K. situs assets of an individual domiciled 
outside the U.K would be subject to U.K. inheritance tax (“I.H.T.”). 

The non-dom tax regime was abolished earlier this year and was replaced with a 
new system based on residency rather than domicile. The new system came into 
place on April 6, 2025, with the start of the new fiscal year. This article will explain 
the key features of the new rules and explore the impact on tax planning for U.S. 
persons with U.K. connections.

KEY FEATURES OF THE NEW REGIME

•	 For I.H.T. purposes, from 6 April 2025, individuals who have been resident 
in the U.K. for at least ten of the previous twenty tax years are regarded as 
long-term residents (“L.T.R.’s”) in the U.K. The worldwide estate of an L.T.R. 
will be subject to I.H.T. on death and in relation to certain lifetime gifts, subject 
to any available reliefs and exemptions.

•	 Potential I.H.T. exposure will continue for a tail period of between three and 
ten years once the L.T.R. ceases to be a U.K. resident. The length of the tail 
will depend on the number of years during which the L.T.R. was resident in 
the U.K. The tail will be subject to the limitations provided in the U.K.-U.S. 
Estate Tax Treaty (“E.T.T.”). 

•	 The remittance basis has been abolished. It has been replaced with the new 
Foreign Income and Gains (“F.I.G.”) regime. In any particular tax year, it is 
only available to individuals who were not U.K.-resident in any of the previous 
ten tax years. If eligible for the F.I.G. regime, newly U.K.-resident individuals 
may claim an exemption from U.K. tax on non-U.K. source income and gains. 

We will explore these rules in further detail by reference to a case study. The new 
rules are complex and, as ever, a detailed understanding of the new rules is crucial 
in understanding recent tax legislation. The examples in the two case studies that 
follow provide an overview of the types of issues that U.S. persons with U.K. con-
nections may face at the time of arrival and departure.
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CASE STUDY NO. 1

Background Facts

Kate is a U.S. citizen. She was raised in New York where she attended university. 
On being graduated in 2000, she took a job at a global corporation based in New 
York. After ten years, she was offered the chance to move to London to lead a team 
in the London office. She accepted the transfer and moved to the U.K. Her first year 
of tax residency in the U.K. was in the U.K. tax year 2010/11.1

In 2017, Kate married Alan. Alan is a U.K. national. They have two children, Joe who 
is four years old and Charlotte who is three years old. 

In 2025 Kate and her family decide to move to New York. Their plan is to spend 
Christmas in London and move to the U.S. in January 2026. Kate will remain a U.K. 
resident in the tax year 2025/26 and will lose U.K. residency as of April 6, 2026. 

Kate owns a small apartment in New York which she has been renting out since 
she left New York City in 2010. She intends to retain the rental unit after her return 
to New York. She also has an investment portfolio custodied in New York and an 
individual retirement account (“I.R.A.”). Kate and Alan also jointly own a house in 
London which they plan to sell when they leave the U.K.

Residency Status

Kate has been resident in the U.K. for more than ten tax years and is designated 
as an L.T.R. under the new tax regime. This means that should her life end within a 
specified period of time after her departure, her worldwide estate will be subject to 
the U.K. I.H.T. regime. This is often referred to as a tail period. The length of the tail 
will depend on the number of years she was resident in the U.K.

Length of Residence Date When Tail Terminates

Under 10 years Not L.T.R. at all

10 to 13 years After 3 more tax years

14 years After 4 more tax years

15 years After 5 more tax years

16 years After 6 more tax years

17 years After 7 more tax years

18 years After 8 more tax years

19 years After 9 more tax years

20+ years After 10 more tax years

1	 The U.K. tax year runs from April 6 of one calendar year to April 5 of the next 
calendar year.
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Kate has been resident in the U.K. since the tax year 2010/11. Consequently, she 
will have been resident for 16 years at the point she ceases to be U.K. resident, 
determined as of the start of the next following U.K. tax year, April 6, 2026. This 
means her tail period will last for six tax years. She will cease being an L.T.R. on 
April 6, 2032. 

The same set of rules apply to Alan. Since he has been U.K. resident for more than 
20 years, he will have a tail period of 10 years. He will cease being an L.T.R. on 
April 6, 2036.

E.T.T. Relief

There may be some protection available to Kate under Article 5 (Taxing Rights) of 
the E.T.T. As a U.S. citizen, so long as Kate has never acquired U.K. nationality, the 
E.T.T. may reduce or eliminate the I.H.T. tail exposure. At present, the relevant para-
graphs for Kate to be taxed only in the U.S. are Paragraphs 1 and 5. They provide 
as follows:

(1)

(a) Subject to the provisions of Articles 6 (Immovable Property (Real 
Property)) and 7 (Business Property of a Permanent Establishment 
and Assets Pertaining to a Fixed Base Used for the Performance 
of Independent Personal Services) and the following paragraphs of 
this Article, if the decedent or transferor was domiciled in one of the 
Contracting States at the time of the death or transfer, property shall 
not be taxable in the other State.

(b) Sub-paragraph (a) shall not apply if at the time of the death or 
transfer the decedent or transferor was a national of that other State.

*          *          *

(5) If by reason of the preceding paragraphs of this Article any prop-
erty would be taxable only in one Contracting State and tax, though 
chargeable, is not paid (otherwise than as a result of a specific ex-
emption, deduction, exclusion, credit or allowance) in that State, tax 
may be imposed by reference to that property in the other Contract-
ing State notwithstanding those paragraphs.

It remains to be seen whether the U.K. will seek to amend the treaty, but for now 
there seems to be consensus among advisors that this is how the I.H.T. and the 
E.T.T. will operate. 

For the purposes of the case study, let us assume that Kate acquired U.K. national-
ity and so is not assisted by Article 5 of the E.T.T. 

Kate’s U.S. Estate Plan

In September 2026, Kate decides that she needs to think about her estate plan and 
visits an attorney in New York City to discuss her options. Her attorney suggests 

“It remains to be seen 
whether the U.K. will 
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treaty, but for now 
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setting up a revocable living trust and transferring her assets into it. This will enable 
her estate to avoid probating her will. It also means it would be easier to manage 
assets on her behalf if she were to become incapacitated. The trust is a grantor trust 
for U.S. income tax purposes, and for that reason, will be disregarded under U.S. 
income tax rules. Consequently, all income and gains of the trust will be treated as 
belonging to its grantor, namely Kate.

Notwithstanding the favorable tax treatment in the U.S., Kate still needs to think 
about the U.K. tax implications of setting up a revocable living trust because she 
remains an L.T.R. until April 6, 2032. Tax law in the U.K. does not provide for the 
concept of revocable living trusts in the same way as the U.S. The general position 
is that, during the lifetime of the grantor, the trust will be treated as either (i) a bare 
trust (i.e. a nominee arrangement for the grantor, also found in Canadian tax law) or 
(ii) a fully constituted substantive trust. There are no clearly defined rules to deter-
mine whether a trust is bare or substantive. The final determination will depend on 
the terms of the trust and whether, on balance, the U.K. tax authority considers the 
trust is more akin to a U.K. bare trust or to a U.K. substantive trust. 

A bare trust will be treated as a look-through for U.K. purposes, much like in the U.S. 
A substantive trust will instead be taxed under a separate taxing regime for trusts. 
If Kate sets up a revocable living trust and funds it while she remains an L.T.R., she 
risks triggering the following tax exposures: 

•	 An immediate 20% I.H.T. charge on the value of the assets transferred and

•	 Ongoing 6% charges every 10 years under the relevant property regime,2 
until the tail drops away on April 6, 2032, essentially more theoretical than 
real in the facts presented.

To be clear, these charges will arise if the revocable living trust is treated as a 
substantive trust in the U.K. It does not matter that the trust will only hold U.S.-situs 
assets. Before she establishes the revocable living trust, Kate should take advice 
from a U.K. solicitor on how best to mitigate the risk of it being treated as a substan-
tive trust. 

Kate’s estate is well below the U.S. estate tax exempt amount, scheduled to be 
$15.0 million as of January 1, 2026, and adjusted for inflation each year thereafter. 
In Kate’s circumstances, she knows there will be no estate tax to pay in the U.S. at 
the culmination of her life. However, she still needs to consider the U.K. tax implica-
tions if she dies while an L.T.R. The exempt amount for U.K. tax purposes (known as 
the nil rate band) is only £325,000. Any amount above this will be subject to I.H.T. at 
a flat rate of 40%, unless other reliefs and exemptions are available. Kate plans to 
pass her entire estate to Alan if she dies before him, and so wants to benefit from the 
spouse exemption from I.H.T. As with the transfer of assets to the revocable living 
trust, Kate should take advice from a U.K. solicitor on how best to make sure that the 
provisions of her will are sufficient to capture the spouse exemption.

Lifetime Giving

Lifetime gifts are another area where it is easy to encounter a problem. While the 
U.K. does not impose a gift tax, it does impose I.H.T. In order for a lifetime gift to be 

2	 The relevant property regime is the name for the special tax regime applying to 
most substantive trusts in the U.K.
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excluded from I.H.T. at the conclusion of the donor’s lifetime, the donor must survive 
the gift by seven years.3 While Kate and Alan remain L.T.R.’s, this rule will apply. 

U.K. Situs Assets

U.K. situs assets will always remain subject to U.K. I.H.T., even if the owner is not 
an L.T.R. Let us assume that Kate and Alan decide to keep their London home as an 
investment property, rather than sell it shortly after leaving the U.K. If the property is 
owned at the time of their respective deaths, Kate’s half share will be included in her 
estate for I.H.T. purposes even after she loses L.T.R. status. The same treatment 
will apply to Alan. 

If, for any reason, it is projected that neither Kate’s estate nor Alan’s estate pay any 
U.S. estate tax because, for example, the total value of assets is below the lifetime 
exclusion in the U.S., the 40% U.K. I.H.T. is a real cost. Even though the U.K. I.H.T. 
may be claimed as a credit against U.S. estate tax due on the U.K. property, no U.S. 
tax is due. 

Paying the I.H.T. Bill

To the extent that the estates of Kate and Alan have an I.H.T. liability, they could 
consider taking out life insurance to cover the projected cost. The policy would usu-
ally be placed into trust so that the proceeds are kept outside their estates for tax 
purposes. The policy payout could be used to settle the I.H.T. bill without needing to 
sell or dip into assets earmarked for family or other priorities. 

If the policy is denominated in terms of pounds sterling, risk of currency movement 
between the I.H.T. anticipated and the face amount of the policy can be eliminated 
by taking out a policy denominated in pounds sterling with an insurance carrier 
based in the U.K. However, premiums paid with regard to a life insurance policy 
issued by a non-U.S. insurance company that covers the life of a U.S. citizen or 
resident may be subject to a 1% excise tax.4 Where the insurance company is a 
resident of the U.K., the excise tax may be waived if the U.K. resident insurance 
company has entered into a closing agreement with the I.R.S. and the U.K. compa-
ny is not acting as a conduit to an insurance carrier based in another country. Advice 
of U.S. legal counsel should be taken to confirm that the conditions are met for the 
elimination of the excise tax.

The Other Tail

For completeness, it is also important for those leaving the U.K. to be aware of a 
rule relating to U.K. capital gains tax (“C.G.T.”). This is a five-year rule and comes 
into play where (i) individuals leave the U.K., (ii) dispose of assets that do not trigger 
U.K. C.G.T. due to their nonresident status in the U.K. at the time, and (iii) return to 
the U.K. within five years of their departure. These are known as temporary nonres-
idence rules and are noted because of the U.K. C.G.T. implications they can cause. 

3	 This is in relation to outright gifts made to individuals or institutions. Gifts made 
into trust are subject to I.H.T. at the time of the gift, unless reliefs or exemptions 
are available

4	 Code § 4371(2).
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CASE STUDY NO. 2

Kate has a brother, Nick. Like Kate, he was raised in New York where he attended 
university. After graduation, he moved to Silicon Valley and helped build a technology 
company. He still holds a 1% stake in the company although he no longer works there. 
He built a large investment portfolio from his salary and bonuses over the years.

Nick has been offered an executive role at a start-up in the U.K. He has decided 
to accept the job but doesn’t know how long he will stay in the U.K. He will arrive 
in London on April 6, 2026, and his first tax year of U.K. residency will be 2026/27.

Nick lived in the U.K. once before. He was U.K. resident in U.K. tax years 2005/06 
and 2006/07. During that time, he claimed the benefit of remittance basis taxation 
and sheltered all his non-U.K. income and gains from U.K. income tax and C.G.T. 
During that period, he participated in a liquidity event involving a U.S. business and 
recognized a significant gain. He invested the proceeds of that sale in a portfolio 
which remained segregated from his other accounts, and all the income has been 
paid to him every year since. 

The F.I.G. Regime

Nick has not been U.K.-resident in any of the ten tax years preceding tax year 
2026/27. He will therefore be eligible for the F.I.G. regime. He can claim an exemp-
tion from U.K. income tax and C.G.T. on all of his non-U.K. income and gains. He 
will still need to pay U.K. income tax on his U.K. salary but will not suffer any U.K. 
tax on his U.S. income and gains. 

Tax treatment is the same under the F.I.G. regime whether the U.S. income and 
gains are left in the U.S. or are brought into the U.K. He will be able to claim this 
exemption for his first four years of U.K. tax residence. Nick could consider the 
following:

•	 If Nick thinks he is going to stay in the U.K. for longer than four years, he 
could sell and reinvest, or otherwise reset the value of key investments, 
during the four-year period. For example, he could sell out of non-reporting 
mutual funds, which are common in the U.S. but highly tax-inefficient in the 
U.K. The U.K. may treat gains from such funds as income rather than capital 
gains, taxing them at rates of up to 45%.

•	 Nick should review any U.S. L.L.C. structures which he has. Although com-
monplace in the U.S. and typically treated as transparent for U.S. tax pur-
poses, the U.K. tends to treat L.L.C.’s as opaque entities for tax purposes. 
This means that they are treated as the equivalent of U.S. privately held 
corporations. This mismatch can cause double taxation problems. The U.S. 
will tax Nick directly on the income of the L.L.C., when and as earned. In 
comparison, the U.K. will tax Nick only when he receives distributions from 
the L.L.C. Moreover, the U.K. will provide no foreign tax credit relief for taxes 
previously paid by Nick in the U.S. with regard to the L.L.C.’s income. 

The F.I.G. regime provides a four-year window to eligible individuals during which 
strategic planning can be carried out. It will be important for Nick to consider tax 
planning options and take implementation steps prior to becoming resident in the 
U.K. 
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The Temporary Repatriation Facility (“T.R.F.”)

Nick can also make use of the T.R.F. if he brings additional funds to the U.K. The 
T.R.F. is a new regime which is available for a limited time and only for certain indi-
viduals. The relief may be claimed by individuals who have been U.K. residents in 
previous years and claimed the benefit of remittance basis of taxation during that 
time. 

As mentioned above, prior law allowed persons domiciled abroad to defer tax on 
non-U.K. income and gains until proceeds were remitted to the U.K. Under the 
T.R.F., those individuals can now bring the proceeds of previously deferred income 
and gains into the U.K. tax net at a beneficial tax rate. 

•	 Funds that are brought into the U.K. tax net in tax years 2025/26 and 2026/27 
will be taxed at a flat 12% TRF rate.

•	 Funds that are brought into the U.K. tax net in tax year 2027/28 will be taxed 
at a flat 15% TRF tax rate. 

The funds do not have to be physically brought into the U.K. in order to benefit 
from the T.R.F. Instead, by participating in the T.R.F. and paying the flat rate of tax 
now, Nick can bring the proceeds into the U.K. in future years without paying any 
additional U.K. tax. Whether it makes sense to use of the T.R.F. depends on certain 
variables: 

•	 Does Nick need to supplement his U.K. salary?

•	 Does Nick plan to stay in the U.K. for the long term? 

•	 Does he need capital in the U.K. to purchase real estate?

If Nick does not participate in the T.R.F. he will pay tax at full rates at the time of 
repatriation.

CONCLUSION

During the past two calendar years, tax rules in the U.K. have changed dramatically. 
The concept of domicile is no longer relevant to taxation, having been replaced with 
a residence-based test. U.S. persons with connections to the U.K. should take steps 
to understand the impact of the new tax rules especially with regard to I.H.T. There 
are also opportunities to carry out pre-arrival planning for those intending to move 
to the U.K. During times of change, the value of advice of competent tax counsel is 
at a premium.

“During times of 
change, the value of 
advice of competent 
tax counsel is at a 
premium.”
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FIFTY-FIFTY FOREVER OR UNTIL DEATH DO 
US PART: U.S. ESTATE TAX SURPRISES FOR 
COMMUNITY PROPERTY COUPLES

INTRODUCTION

When a married couple resides in a civil law jurisdiction, their marital property is 
typically governed by community property principles – rules that automatically char-
acterize most assets acquired during marriage as jointly owned, regardless of ti-
tle.1 While these regimes provide clarity domestically, they can create significant 
uncertainty when the couple has cross-border ties, particularly involving the U.S. 
The challenges become especially pronounced where one spouse is a U.S. citizen 
subject to U.S. Federal income, estate, and gift taxation on worldwide assets, while 
the other spouse is a nonresident, noncitizen (“N.R.N.C.”) individual for U.S. Feder-
al estate and gift tax purposes whose U.S. estate and gift tax exposure is limited to 
U.S.-situs property.

COMMUNITY PROPERTY LAW IN GENERAL

Community property law is a marital property regime used primarily in civil law juris-
dictions and a few U.S. states. It provides in general that most income recognized 
during marriage and most assets acquired during marriage are treated as jointly 
owned by both spouses, regardless of which spouse earned the income or which 
spouse’s name is on the title. The outliers to the general rule are assets owned 
before marriage and assets acquired by gift or inheritance. They remain individually 
owned in the entirety unless commingled.

LIFE INSURANCE PROCEEDS IN CROSS-BORDER 
COMMUNITY PROPERTY MARRIAGES

A common question concerns the U.S. Federal estate tax treatment of a life insur-
ance policy on the life of a spouse who is neither a U.S. citizen nor a U.S. domiciled 
individual for U.S. Federal estate tax purposes. In general, the policy is treated as 
community property under foreign law.

Under U.S. tax law, the proceeds of insurance on the life of a decedent and payable 
to a named beneficiary are includible in the decedent’s gross estate if the decedent 
possessed any incidents of ownership in the policy at the time of death.2 The term 
“incidents of ownership” is not limited to ownership of the policy in a legal sense. 

1	 See for example, Delphine Eskenazi and Maria Valentin, “Prenuptial Agree-
ments in the Context of an International Couple – Views from France and 
Spain,”  Vol. 12. No. 2 Insights, page 3 (March 2025).

2	 Code §2042.

http://www.ruchelaw.com
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Rather, incidents of ownership include the following powers retained by the dece-
dent at the time of death: 

•	 The power to change the beneficiary

•	 The power to surrender or cancel the policy

•	 The power to assign the policy

•	 The power to revoke an assignment

•	 The power to pledge the policy for a loan

•	 The power to obtain from the insurer a loan against the surrender value of 
the policy3

For N.R.N.C. individuals, U.S. Federal estate tax applies only to U.S.-situs property. 
Insurance on the life of an N.R.N.C. is not an item of U.S.-situs property.4 Therefore, 
the estate of the N.R.N.C. decedent is not subject to U.S. Federal estate tax on the 
life insurance proceeds even if the N.R.N.C. held all incidents of ownership in the 
policy or the proceeds are payable to the decedent’s estate. 

As mentioned above, assets acquired during marriage by individual domiciled in a 
community property jurisdiction are typically considered to be jointly owned by both 
spouses. Each spouse holds an undivided one-half interest in community assets. 
In a strictly domestic setting, if (i) life insurance is acquired during marriage by a 
spouse domiciled in a community property state and (ii) premiums are paid from 
community funds, the incidents of ownership and the rights to proceeds constitute 
community property rights.5 Under such circumstances, only one-half of the death 
benefit received is includible in the decedent’s gross estate.6

The U.S. generally respects foreign property classifications for estate tax purposes 
provided they are consistent with U.S. principles. Thus, the U.S. would acknowledge 
that the U.S. citizen spouse owns a one-half community interest in the foreign policy 
even if the proceeds are payable to the decedent’s estate. Because the decedent 
was an N.R.N.C. individual, the policy is treated as non-U.S.-situs property, and 
the decedent’s one-half of the proceeds is not includible in his U.S. gross estate. 
The U.S. citizen surviving spouse’s one-half community interest is recognized as 
an ownership interest, however, no U.S. Federal estate tax consequences arise on 
such portion. 

A strange result may occur when community funds are used to purchase a policy, 
and the surviving spouse is not made the beneficiary of the full proceeds. In this 
case, the surviving spouse is treated as having made a gift of their 50% interest in 
insurance proceeds to the named beneficiary.7

3	 Treas. Reg. §20.2042-1(c)(2).
4	 Section 2105(a).
5	 Freedman v. U.S., 382 F.2d 742 (5th Cir. 1957); Davis v. Prudential Insurance 

Co. of America, 331 F.2d 346 (5th Cir. 1964).
6	 Treas. Reg. §20.2042-1(c)(5).
7	 Treas. Reg. §25.2511-1(h)(9); Rev. Rul.79-303; Cox v. U.S., 286 F. Supp. 761 

(W.D. Louisiana, 1968).
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COMMUNITY PROPERTY – F.B.A.R. REPORTING 

A common question arises as to whether a spouse residing in a community property 
state such as Texas or Nevada (“Spouse 1”) has a separate F.B.A.R. filing obligation 
solely because community property laws attribute an interest in a foreign financial 
account owned or controlled by the other spouse (“Spouse 2”).

If Spouse 2 holds a financial interest in, or signature authority over, a foreign account 
and files the required F.B.A.R., Spouse 1 is not required to file a separate F.B.A.R. 
solely by virtue of community property laws, provided that the account is not jointly 
titled and Spouse 1 does not have signature authority or any comparable authority 
over the account. Similarly, if Spouse 2 maintains a foreign financial account in his 
or her own name while residing in a community property state, the account should 
not be reported on the F.B.A.R. as jointly owned unless Spouse 1 is, in fact, a joint 
owner. In other words, community property status, standing alone, does not create 
joint ownership for F.B.A.R. reporting purposes.8 The guidance implies that a com-
munity property interest in funds in a foreign account is not a “financial interest” in 
an account which would require separate reporting.

COMMUNITY PROPERTY – STATUS OF A SINGLE 
MEMBER ELIGIBLE ENTITY 

The I.R.S. recognizes that many taxpayers may be uncertain about how to classify 
an eligible entity owned solely by one spouse when the married couple are resi-
dent in a community property state. To reduce confusion and promote administrative 
simplicity, the I.R.S. issued Rev. Proc. 2002-69, confirming that it will respect the 
couple’s choice to treat such an entity either as a disregarded entity (a “D.R.E.”) or 
a partnership for U.S. Federal tax purposes.9

The revenue procedure is applicable for U.S. Federal tax purposes, which includes 
U.S. Federal income and estate taxes. While the flexibility to treat an entity as a 
D.R.E. or a partnership simplifies income tax reporting, it creates meaningful dif-
ferences in how U.S.-situs assets are attributed for estate tax purposes when one 
spouse is a U.S. person and the other is an N.R.N.C. individual.

If the entity is treated as a D.R.E., each spouse is treated as directly owning his or 
her share of the underlying assets. In a community property jurisdiction, this means 
the N.R.N.C. spouse is considered to own a one-half interest in all community prop-
erty – including U.S.-situs assets held through the entity. As a result, that portion of 
the assets becomes includible in the N.R.N.C. spouse’s U.S. gross estate and will 
be subject to U.S. Federal estate tax as provided by U.S. tax law. 

8	 On June 20, 2007, the I.R.S. held a National Phone Forum to disseminate infor-
mation to the public regarding F.B.A.R. filing obligations. The I.R.S. provided an 
overview of (i) the F.B.A.R.’s purpose, (ii) reporting requirements, (iii) penalties, 
and (iv) compliance initiatives. As part of the program, the tax community was 
offered the opportunity to submit questions. In what proved to be a valuable 
component to the Forum, the I.R.S. disseminated in writing the questions and 
answers from the Program. The F.B.A.R. Questions and Answers that were dis-
seminated indicate that they were approved by Counsel on October 22, 2007.

9	 Rev. Proc. 2002-69, 2002-2 C.B. 831.
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The analysis becomes more complex when the entity is treated as a partnership. 
The N.R.N.C. spouse is treated as owning a partnership interest, which is an intan-
gible property right. Unlike corporate stock, for which tax situs is well established as 
the place of incorporation, the situs of a partnership interest is not definitively settled 
under U.S. estate tax law. Three potential approaches appear to have evolved judi-
cially and administratively: 

•	 Situs is determined by the partnership’s place of business.

•	 Situs is determined by the partnership’s country of formation.

•	 Situs is determined by the location of the partnership’s assets.

In a 1955 ruling, the I.R.S. held that the situs of a partnership interest is where the 
partnership conducts business.10 As a result, a position exists under which an inter-
est in a partnership that is not engaged in a U.S. trade or business is exempt from 
U.S. estate tax even if formed in the U.S. However, this revenue ruling involved an 
estate tax treaty, rather than domestic estate tax law, and is thus not clearly dispos-
itive with respect to U.S. Federal estate tax. 

Relatively recent authority treats an interest in an L.L.C. treated as a partnership 
as an asset separate from the partnership’s assets for gift and estate tax purposes, 
not income tax purposes. As discussed below, that is a material difference. This 
is generally referred to as the “entity approach” to partnerships, in comparison to 
the “aggregate approach.” In Pierre,11 the U.S. Tax Court ruled that an interest in a 
single-member L.L.C., while disregarded from its owner for purposes of U.S. Fed-
eral income tax, is not disregarded for gift-tax valuation purposes. However, Pierre 
involved gift tax for which the principles are similar, but not identical, to the estate tax. 
Moreover, the issue before the court involved valuation rather than situs. The opinion 
of the court addressed whether the property to be valued was the underlying assets 
or the interest in the entity. 

This contrasting treatment demonstrates how entity classification – without altering 
underlying economic ownership – can produce vastly different U.S. Federal gift and 
estate tax results. 

No discussion of the application of the aggregate approach or the entity approach to 
partnership is considered to be complete without mentioning Code §864(c)(8), regard-
ing gains and losses of a partnership interest. In pertinent part, it provides as follows:

864(c)(8) Gain Or Loss Of Foreign Persons From Sale Or Ex-
change Of Certain Partnership Interests

(A)	 In General — Notwithstanding any other provision of this 
subtitle, if a nonresident alien individual or foreign corporation 
owns, directly or indirectly, an interest in a partnership which is 
engaged in any trade or business within the United States, gain 
or loss on the sale or exchange of all (or any portion of) such in-
terest shall be treated as effectively connected with the conduct 
of such trade or business to the extent such gain or loss does 
not exceed the amount determined under subparagraph (B).

10	 Rev. Rul 55-701, 1955-2 C.B. 836. 
11	 Pierre v. Commr., 133 T.C. 24 (2009). The decision was reaffirmed in Pierre v. 

Commr., T.C. Memo 2010-106. 

“The analysis 
becomes more 
complex when the 
entity is treated as a 
partnership. . .”
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Clearly, Code §864(c)(8) adopts the aggregate approach to partnerships. The bal-
ance of the provision explains the way the aggregate approach is to be implemented. 
Note, however, that by its express terms, Code §864(c)(8) relates to tax rules under 
“this Subtitle,” which is Subtitle A, embodying income tax provisions that cover Code 
§§1 through 1564. The estate and gift provisions of the Code appear in Subtitle B of 
the Code. For estate and gift tax purposes, the entity approach adopted in the Pierre 
cases continues to be relevant.

Finally, Rev. Proc. 2002-69 states that a change in classification constitutes an entity 
conversion for U.S. Federal tax purposes, which may trigger additional U.S. Federal 
tax consequences at various points in times by a community property couple.

COMMUNITY PROPERTY – DOUBLE STEP-UP IN 
BASIS FOR MIXED-RESIDENCY COUPLES 

Generally, a person who receives property by inheritance or bequest from a dece-
dent, takes a basis in the property that is equal to its fair market value on the date of 
the decedent’s death.12 A special basis adjustment rule exists for community prop-
erty. When one spouse dies, both the decedent’s one-half interest and the surviving 
spouse’s one-half interest in community property take a fair market value basis as 
of the date of death. This treatment is significantly more favorable than the result in 
common-law jurisdictions, where only the decedent’s share of jointly owned prop-
erty receives a basis adjustment while the basis of the surviving spouse remains 
unchanged. 

One key condition for the full step-up in basis under Code §1014(b)(6) is that it ap-
plies (i) on a property-by-property basis, (ii)  only with regard to community property 
included in the U.S. gross estate, and (iii) with regard to each such item of U.S. 
community property, only if at least one-half is included in the decedent spouse’s 
U.S. gross estate. The provision was written in the domestic context, looking only to 
the U.S. states that adopted the community property regime. When the deceased 
spouse is an N.R.N.C. individual, the provision may prove to have limited appli-
cation. Because the estate of an N.R.N.C. is subject to U.S. Federal estate tax 
only with respect to U.S. situs assets, the decedent’s one-half share in the foreign 
community property generally would not be includible in the decedent’s U.S. estate. 
At first glance, this seems to preclude a full step-up in basis for community property 
located abroad. 

However, the application of Code §1014(b)(6) in the context of a mixed residency 
marriage under a community property regime arguably requires deeper analysis as 
the provision doesn’t reach the results apparently anticipated by Congress. Code 
§1014(b)(6) was designed to equalize the incidence of taxation between community 
property and common law states, not to provide a special benefit to community 
property taxpayers.13

In a community property state, a taxpayer is not permitted to claim any benefit un-
der the provision for his or her half of the property unless the other half – which 
passes from the deceased spouse – gets a stepped-up basis under Code §1014(b)

12	 Code §1014(a).
13	 Stanley v. Commr., 338 F.2d 434 (9th Cir. 1964); Bath v. U.S., 211 F. Supp. 368, 

370 (S.D. Tex. 1962), aff’d per curiam, 323 F.2d 980 (5th Cir. 1963).
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(1)-(5), (8), or (9).14 Therefore, a question could be asked as to how the basis adjust-
ment would occur if the non-U.S. situs asset were held by the couple in a common 
law jurisdiction, such as the B.V.I.15 The legal title to the property is respected in a 
common law jurisdiction regardless of who furnished the consideration. Thus, if the 
N.R.N.C. decedent were the sole owner of property located outside the U.S. and 
the property were to be inherited by the U.S. citizen surviving spouse, the surviving 
spouse would be entitled to receive a stepped-up basis even if the property were not 
includible in the U.S. gross estate of the N.R.N.C. decedent. This is because prop-
erty would be viewed to have been acquired by bequest, devise, or inheritance. As 
a result, the U.S. surviving spouse receives a step-up in basis even if the property 
is not includible in the U.S. gross estate.16

Alternatively, a catch-all provision, Code §1014(b)(9) allows a step-up in basis with 
respect to property not otherwise covered in the section and includes (i) property held 
in a joint tenancy with a right of survivorship or (ii) a tenancy by the entirety that pass-
es to the other owner by operation of law. However, it only applies to property that is 
required to be included in determining the value of the decedent’s gross estate. While 
community property would pass to the U.S. citizen surviving spouse by operation of 
law, the decedent’s share in the non-U.S. situs property would not be included in U.S. 
gross estate and would likely not receive a step-up in basis.

The U.S. surviving spouse of an N.R.N.C. decedent domiciled in a community prop-
erty jurisdiction receives a less favorable basis outcome than a similarly situated 
U.S. surviving spouse of an N.R.N.C. decedent domiciled in a common-law juris-
diction. Code §1014(b)(6) as drafted may leave a U.S. surviving spouse in a mixed 
residency couple with inequitable and counterintuitive results. While a transmutation 
agreement between the couple can convert the character of community property to 
separate property, such techniques often do not achieve the intended result in the 
foreign community property jurisdiction. 

CONCLUSION

When two individual brought up in different countries marry, they each need to take 
significant steps to understand the culture and expectations of the marital partner. 
Also to be learned are the property regimes that control beneficial ownership of 
income and assets as well a marital rights and tax rules that are in effect in the 
country of domicile of the marital partner. This is especially so when one party grew 
up in the U.S. and the other party grew up in Europe or Latin America. As this article 
demonstrates, items such as estate taxation of life insurance payouts, F.B.A.R. re-
porting, entity classification rules, and step-up of asset bases for the survivor should 
be mastered in advance in order to avoid unpleasant surprises later on.

14	 Collins v. U.S., 318 F. Supp 382, (C.D. Cal.)1970.
15	 Ibid.
16	 Code §1014(b)(1); Rev Rul 84-139, 1984-2 CB 168.

“When two 
individual brought 
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countries marry, 
they each need to 
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AN INCREASINGLY LESS REMOTE 
SITUATION: NEW O.E.C.D. MODEL TREATY 
COMMENTARY ON REMOTE WORKERS

INTRODUCTION

Remote work is one of COVID-19’s enduring legacies. What began as something 
necessary for health and safety has become a fairly conventional practice. As the 
O.E.C.D. notes:1

Increasingly, some individuals are able to, and choose to for person-
al reasons, carry out all or part of their work for an enterprise of a 
Contracting State from a place in the other Contracting State * * *.

Not surprisingly, the O.E.C.D.’s latest update to its Model Tax Convention on Income 
and on Capital addresses implications of cross-border remote working.

This article recounts existing guidance on a remote worker’s effect on his or her 
employer and follows with an explanation of the new enhanced guidance.

EXISTING LAW AND PRIOR GUIDANCE

Permanent Establishment Under Income Tax Treaties

Under the general pattern of income tax treaties, one treaty partner country (“Con-
tracting State 1”) may tax the business activities of a resident of the other treaty part-
ner country (“Contracting State 2”) if that resident’s business activities are derived 
through a permanent establishment (“P.E.”) located in Contracting State 1.2

In broad terms, a P.E. is defined as a fixed place of business through which a busi-
ness is partly or wholly carried on.3 Typically included as examples are places of 
management, branches, offices, factories, workshops, and mines.4 Excluded are 
places where ancillary and preparatory activities occur. Examples of the latter are 
fixed places for (i) the storage display or delivery of goods, (ii) the purchase of goods 
or the collection of information, or (ii) for the performance of preparatory or auxiliary 
activity.5 

1	 O.E.C.D. Model Tax Convention Commentary on Art. 5 (“Commentary”) Para. 
44.1.

2	 O.E.C.D. Model Tax Convention (“Treaty”) Art. 7 Para. 1.
3	 Treaty Art. 5 Para. 1.
4	 Treaty Art. 5 Para. 2.
5	 Treaty Art. 5 Para. 4.
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Even if a corporation based in Contracting State 2 has no physical facility in Con-
tracting State 1, a P.E. can exist through the presence of an agent. In some cir-
cumstances, the activity of a person acting in Contracting State 1 on behalf of an 
enterprise of Contracting State 2 can constitute a P.E. in Contracting State 1 if the 
person (i) habitually concludes contracts or (ii) habitually plays the principal role 
leading to the conclusion of contracts that are routinely concluded in the name of 
the enterprise without material modification by the enterprise, and the underlying 
contract6

•	 is in the name of the enterprise,

•	 relates to the transfer of property owned by the principal,

•	 relates to the granting of rights to use property that the principal has the right 
to use, or

•	 relates to the provision of services by the principal.

In the foregoing way, income tax treaties raise the threshold before Contracting 
State 1 can impose tax on business income derived by a resident of Contracting 
State 2 that is derived from business activities that take place in Contracting State 1. 
To illustrate, U.S. domestic law allows the U.S. to impose tax on a foreign enterprise 
if it is considered to be engaged in a U.S. trade or business that generates U.S. 
source business income – the presence or absence of a P.E. is largely irrelevant 
when determining whether tax is due in this fact pattern.7 A foreign person is consid-
ered to be so engaged if its business activities are “considerable, continuous, and 
regular.”8

Prior O.E.C.D. Guidance

As the updated commentary notes, analytical issues arise because a remote worker 
typically works from premises that are “not a premises of the enterprise [who em-
ploys the worker] nor the premises of another enterprise with contractual or other 
connections * * * such as a customer, supplier, or associated enterprise.”9 Instead, 
a remote worker typically works out of his or her home, a second home, a rental 
facility, the home of a friend or relative, or other similar facilities.

The O.E.C.D. previously stated that whether premises can be a P.E. depends partly 
on whether the premises are at the disposal of an enterprise. With respect to remote 
workers working out of their homes, the O.E.C.D. stated that intermittent or inciden-
tal work at a worker’s home does not constitute a P.E.10 However, continuous use of 
the home office combined with an employer requirement for the worker to use his or 
her home, including by not providing the worker with an office when one is required, 
can cause the home office to be viewed as being at the disposal of the enterprise. 

6	 Treaty Art. 5 Para. 5.
7	 Code §882.
8	 Pinchot v. Commr., 113 F.2d 718 (1940).
9	 Commentary Para. 44.1.
10	 2017 Commentary Para. 18.
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By contrast, a worker who chooses to work from his or her home in one country 
instead of using the office made available in the enterprise’s country does not cause 
the worker’s home to be at the disposal of the enterprise.

In 2021, the O.E.C.D. released updated guidance relating to a variety of tax issues in 
light of the COVID-19 pandemic.11 The guidance indicated that remote work caused 
by public health measures should not create a P.E., because (i) the work site was 
temporary, (ii) the work was carried out at a home that was not at the disposal of the 
employer, and (iii) in the absence of public health measures, the work could be car-
ried out at offices provided by the employer.12 And while an employee who continued 
to work from home after no longer being required to do so for public health reasons 
created permanence to the use of his or her home, the O.E.C.D. also indicated that 
other facts were necessary to support a view that the home constituted a P.E.

Similarly, with respect to a P.E. caused by dependent agents, the O.E.C.D. believed 
that an employee with contracting authority should not be viewed as habitually ex-
ercising that authority in another country if the employee’s presence in that coun-
try was forced by government measures.13 The result could differ for employees 
working abroad prior to government-mandated lockdowns and employees working 
abroad afterwards.14

As much of this guidance focused on the unique circumstances arising from the 
pandemic, further guidance was needed with the normalization of non-COVID-relat-
ed remote work.

NEW GUIDANCE

The new guidance does not change the language of the treaty, but it revises the 
O.E.C.D.’s commentary to Article 5.15 The updated commentary emphasizes that 
general principles for determining the existence of a P.E. – such as the permanence 
of the premises and whether the premises are used to carry out core business func-
tions rather than ancillary functions – apply in evaluating whether the employer, a 
resident of Contracting State 2, maintains a P.E. in Contracting State 1 by reason of 
a home office of an employee located in Contracting State 1. 

The new guidance is largely divided between two factors: time spent working out of 
a remote worker’s home and commercial reasons for being in another country.

Time Spent

The commentary focuses on whether the place is a fixed place and whether the 
place is used on a regular basis. The O.E.C.D. anticipates that, in many cases, 

11	 “Updated guidance on tax treaties and the impact of the COVID-19 pandemic.“ 
O.E.C.D. (2021) (”COVID Guidance”).	

12	 COVID Guidance Para. 16.
13	 COVID Guidance Para. 21.
14	 COVID Guidance Para. 22, 23.
15	 See Commentary Para. 44.1-44.21.
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business activities will be carried out at a home in Contracting State 1 by an em-
ployer based in Contracting State 2 only intermittently or incidentally, which would 
not cause an employee’s home in Contracting State 1 to be a place of business for 
the enterprise.16 However, the use of a home in Contracting State 1 on a continuous 
basis for an extended period of time may indicate that the home of the employee 
in Contracting State 1 is a place of business for an enterprise based in Contracting 
State 2.

The O.E.C.D. also anticipates that in most cases, a home in Contracting State 1 will 
not be considered a place of business for an employer based in Contracting State 
2 if less than 50% of the employee’s working time is spent at home.17 By contrast, 
an employee who spends 50% of more of his or her working time at home in Con-
tracting State 1 could cause the home to be treated as a place of business for his or 
her employer in Contracting State 2, depending on facts and circumstances.18 While 
actual conduct controls, contractual arrangements can provide supporting evidence 
for the calculation of working time.19

Commercial Reasons

The O.E.C.D. takes the view that the presence or absence of commercial reasons 
for an employee to be in another country is a prominent consideration in determining 
whether the employee’s home office constitutes a P.E.20 If a commercial reason does 
not exist, then an employee’s home cannot be a place of business for the employer, 
and therefore not a P.E. unless facts and circumstances indicate otherwise.21 A com-
mercial reason generally exists where the use of an employee’s home facilitates an 
enterprise’s business activities.22 A relevant factor in the analysis might be whether 
an employer, in the absence of an employee working from home, would find other 
premises in that employee’s country. Presumably if a location in Contracting State 
1 would exist in any event, the home office of the employee in Contracting State 1 
merely substitutes for a fixed place of business.

Specific examples of commercial reasons include situations where an employee’s 
presence in a country facilitates any of the following:23

•	 Meeting with customers

•	 Cultivating new customers or identifying business opportunities

16	 Commentary Para. 44.7.
17	 Commentary Para. 44.8.
18	 Commentary Para. 44.10.
19	 Commentary Para. 44.9.
20	 Commentary Para. 44.11.
21	 Commentary Para. 44.19.
22	 Commentary Para. 44.12.
23	 Commentary Para. 44.17.
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•	 Identifying new suppliers or managing relationships with suppliers

•	 Real-time interactions, including remote ones, with customers or suppliers in 
different time zones

•	 Consulting relevant experts, such as university researchers

•	 Collaborating with other businesses

•	 Performing services for customers that require physical presence

•	 Interacting with fellow employees

As with the time factor, intermittent or incidental activities do not create a commer-
cial reason for an enterprise based in State 2 to have an office in Contracting State 
1.24 These include short, occasional visits to a customer or relatively minor engage-
ments with a customer. Additionally, the mere presence of customers or suppliers in 
the same country as the employee’s home is not a commercial reason.25

An employer might allow remote work for incidental reasons. For example, remote 
work might be a job perk, or an employer might want to cut costs such as office 
rental expense in Contracting State 2.26 Such reasons are not commercial reasons.

Where there is no commercial reason for undertaking the activities related to the 
business of an enterprise formed in Contracting State 2 from a home or other rele-
vant place located in Contracting State 1, that place would not be a place of busi-
ness of the enterprise, unless other facts and circumstances indicate otherwise.27 

Finally, if an employee of an enterprise based in Contracting State 2 is the only 
person or the primary person conducting business for an enterprise in Contracting 
State 1, such as a consultant on an extended assignment,28 the consultant’s home in 
Contracting State 1 is a place of business for her employer in Contracting State 2.29 

Examples

Para. 44.21 of the updated commentary provides five examples featuring an em-
ployee who works for RCo, an enterprise of R, a treaty country, in S, another treaty 
country. The examples are summarized below.

24	 Commentary Para. 44.14.
25	 Commentary Para. 44.18.
26	 Commentary Para. 44.15, 44.16.
27	 Commentary Para. 44.19.
28	 Commentary Para. 44.20.
29	 The Commentary says that different considerations apply in such circumstanc-

es, although it appears that many of the listed activities and factors would also 
apply here.
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Ex. Fact Pattern Result

A Employee regularly 
works in R but takes 
a vacation in S and 
subsequently rents and 
works from a place in 
S for three consecutive 
months.

No P.E. exists.

The rental premises in S are neither fixed nor 
permanent because they are only used for 
three out of 12 months.

This result is not changed if:

1. Employee is in S for family reasons rather 
than vacation.

2. Employee works somewhere in S other than 
her residence in S.

3. Employee retains a place such as a holiday 
home and incurs costs to do so.

B Employee works from 
her home in S for one 
or two days per week, 
totaling 30% of her 
working time.

No P.E. exists.

Employee’s home is fixed because it is used 
throughout the year. But on these facts, alone, 
the home cannot be considered RCo’s place 
of business because it is used for less than 
50% of the employee’s working time.

C Employee works from 
his home in S 80% of 
the time and regularly 
visits RCo’s clients in S 
to provide services.

Yes, a P.E. exists.

Employee works from home throughout the 
year to carry out activities related to RCo’s 
business, meaning there is permanence. At 
least 50% of working time is spent at home, 
and RCo has a commercial reason for employ-
ee’s presence in S, making the home a place 
of business for RCo.

D Employee works from 
his home in S 60% of 
the time. He provides 
services remotely to 
clients in R, S, and 
other countries. Once 
a quarter, he visits a 
client in S for perfor-
mance review.

No P.E. exists.

Employee’s home is fixed and permanent 
because it is used throughout the year to carry 
out business activities for RCo.

However, there is no commercial reason for 
the employee to be in S. His physical visits to 
a client are intermittent and incidental.

E Employee works almost 
exclusively from her 
home in S. She pro-
vides virtual services 
to customers in R and 
other jurisdictions that 
are not in the same 
time zone as S. This 
allows her to be fully 
available to customers 
in those time zones.

Yes, a P.E. exists.

The home is clearly fixed and permanent. At 
least 50% of working time is spent at home, 
and there is a commercial reason for the 
employee to be in S.
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CONCLUSION

Several broad comments may be made regarding the O.E.C.D.’s update:

•	 They do not cover the full breadth of P.E. For example, there is no mention 
of auxiliary or preparatory activities that are common specifically to remote 
work, which would not by themselves create a P.E. 

•	 The discussion focuses entirely on P.E.’s created by fixed places of business 
rather than through the activities of agents. 

•	 The general statements and conclusions are so broad and so careful to pro-
vide exceptions if the facts require a different conclusion that tax authorities 
in two separate jurisdictions can find justification for reaching contradictory 
conclusions in the same fact pattern.

Nonetheless, the updated commentary provides more concreteness to the norms of 
a post-COVID world.
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The November 4, 2025, Canadian federal budget1 introduced new Canadian trans-
fer pricing legislation containing the most consequential change since 1997. The 
amendment has something for everyone as a part response to the Cameco2 transfer 
pricing fiasco, part alignment with O.E.C.D. guidance, and part harmonization with 
treaty partners.

In reply to the government’s loss in Cameco, paragraphs 247(2)(a), (b), (c), and (d) 
of the Income Tax Act3 are replaced by a single paragraph 2.02. Transaction pric-
ing and transaction recharacterization are now variations on a controversy theme 
focused on “the quantum or nature of the amounts * * * that would have been deter-
mined if arm’s length conditions in respect of the transaction or series had applied” 
ruling out a trite response as a defense. To get there, we will now speak of “actual 
conditions” when we mean what a company did in contrast to “arm’s length condi-
tions,” with newly codified reference to the O.E.C.D. Guidelines and the selection 
and application of the “most appropriate method” consistent with those Guidelines.

But wait, where’s the Made-in-Canada part that will have the unintended conse-
quence of muddying domestic controversy and resolution of double tax cases with 
Canada’s treaty partners? Have C.R.A. and the Department of Finance gone the 
Full Multilateral and curtailed this odd institutional behavior? Just when this begins 
to appear possible, our sense of familiarity is partially restored in the definition of 
“economically relevant characteristics,” now harmonized with the definition used by 
most of Canada’s non-U.S. treaty partners, but now codified as uncertainty due to a 
reference to “wider generation of value by a multinational enterprise group.” While 
“multinational enterprise group” got a new definition on Budget Day, “generation of 
value” did not despite the borrowing of O.E.C.D. phrasing. A definition of this term is 
nowhere to be found in the O.E.C.D. Guidelines, making double tax case resolution 
of matters featuring an uncertain distribution of a return to intangible assets in a 
multinational group just a different type of frustrating hand-waving exercise.

This old habit aside, O.E.C.D. harmonization and the codification of the O.E.C.D. 
Guidelines is a welcome measure in practice and formally introduces limits on C.R.A. 
overreach previously accessible only by reference. The banishment of certain lan-
guage that resulted in the too-frequent exposure of “corner” conditions in modern 
circumstances and unresolvable disputes is welcome. A C.R.A. housecleaning 

1	 “Notice of Ways and Means Motion to Amend the Income Tax Act and the In-
come Tax Regulations.” Department of Finance Canada, November 4, 2025. 

2	 Canada v. Cameco Corporation (2020 FCA 112). The case involved Canada’s 
transfer pricing recharacterization rule in the context of a Canadian mining com-
pany and its Swiss sales subsidiary.

3	 Income Tax Act (R.S.C., 1985, c. 1 (5th Supp.)). Department of Justice Canada, 
November 10, 2025.
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session is now needed to purge irrelevant memorandum guidance and unify legis-
lative meaning, followed by some retraining of its people. Hopefully there is budget 
allocated to these tasks.

Relief in the form of “contemporaneous documentation simplification measures” re-
mains to be defined, as “prescribed conditions,” “prescribed documentation,” and 
“prescribed manner” will need regulations for these prescriptions to be known to 
companies and their advisors. My hope is that simplification will take the form of an 
abbreviated approach focused on the substance of method selection and applica-
tion4 and not the fluffy narrative mistaken by many for documentation. This simplifi-
cation is welcome in principle and consistent with the intent of the Canadian transfer 
pricing penalty regime, now with a lesser of 10% of gross revenue and C$10 million 
threshold (increased from C$5 million).

Budget Day also marked the end of Canadian transfer pricing don’t-ask-don’t-tell 
when it comes to delivery of documentation to the C.R.A. in response to a written 
request. The prior three-month deadline has now been reduced to 30 days, thereby 
mirroring the U.S. requirement, which will help to focus the attention of companies 
on the essentials of compliance for their transfer pricing positions to coincide with 
the corporate tax filing deadline when this matters most. This change promotes 
forward-looking planning and policy maintenance practices in tax and finance de-
partments, rather than hopeful justification in retrospect.

Considering most of Canada’s controversy and double tax cases are with the U.S., 
does the amended legislation remove any irritants to resolving these disputes? 
Mostly yes, but as with most things in this field, the proof of concept is in the exe-
cution.

4	 “Transfer Pricing Consulting Services.” exp2rt.
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