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THE RELEVANCE OF RELEVANCE AND THE 
ECONOMIC SUBSTANCE DOCTRINE

INTRODUCTION

The economic substance doctrine in the U.S. has its roots in case law that aimed to 
deny tax benefits generated from certain abusive transactions entered into solely or 
primarily to obtain tax benefits. The doctrine broadly requires that a transaction have 
a non-tax-related, economic motivation and effect for the tax benefit to be allowed. 

GREGORY V. HELVERING

Gregory v. Helvering1 is an early case on the subject. In Gregory, the taxpayer, 
Mrs. G, was the sole shareholder of U-Corp, having a cost basis of $350,000 in her 
U-Corp shares. In turn, U-Corp owned 1,000 shares of M-Corp, which substantially 
appreciated in value during the period held by U-Corp. Mrs. G expressed an interest 
in arranging the sale of M-Corp shares. However, were U-Corp to sell those shares 
and distribute the proceeds to Mrs. G, corporate tax would be imposed on U-Corp’s 
gain and income tax would be paid on the dividend distributed to Mrs. G. 

To avoid double taxation, U-Corp dropped the M-Corp shares into Newco and dis-
tributed the Newco shares to Mrs. G. Under the law in effect at the time, the drop-
down to Newco and the distribution of Newco shares to Mrs. G arguably comprised 
a tax-free spinoff. A portion of Mrs. G’s $350,000 cost basis in U-Corp shares was 
apportioned to Newco shares received by Mrs. G. Within a few days, Newco adopt-
ed a plan of liquidation and distributed the M-Corp shares to Mrs. G. Under the law 
in effect at the time, neither Newco nor Mrs. G recognized gain. Mrs. G then sold the 
shares and paid tax on the gain, which was the excess of the sales price over the 
apportioned tax basis in the Newco shares.

Mrs. G’s tax return was challenged by the Bureau of Internal Revenue. It contended 
that the creation of the Newco was without substance and must be disregarded. 
Mrs. G should be taxed as if she received a dividend consisting of the amount re-
ceived upon the sale of the M-Corp shares. The mere organization of Newco for the 
purpose of enabling Mrs. G and U-Corp to avoid tax followed almost immediately by 
the dissolution of Newco was a transparent fiction. The determination of the Bureau 
was appealed to the Board of Tax Appeals, which ruled in her favor,2 but the decision 
was reversed on appeal3 and the reversal was affirmed by the Supreme Court. 

The decision in Gregory v. Helvering took aim at transactions that meet statutory 
requirements but are “outside the plain intent of the statute.” 

1	 293 U.S. 465 (1935).
2	 27 B.T.A. 223 (1932).
3	 69 F.2d 809 (2nd Cir. 1934).
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It is earnestly contended on behalf of the taxpayer that since every 
element required by the * * * [Code] is to be found in what was 
done, a statutory reorganization was effected; and that the motive 
of the taxpayer thereby to escape payment of a tax will not alter the 
result or make unlawful what the statute allows. It is quite true that 
if a reorganization in reality was effected within the meaning of * * * 
[the Code], the ulterior purpose mentioned will be disregarded. The 
legal right of a taxpayer to decrease the amount of what otherwise 
would be his taxes, or altogether avoid them, by means which the 
law permits, cannot be doubted. * * * But the question for determi-
nation is whether what was done, apart from the tax motive, was the 
thing which the statute intended. The reasoning of the court below in 
justification of a negative answer leaves little to be said.

When [the Code] * * * speaks of a transfer of assets by one corpora-
tion to another, it means a transfer made “in pursuance of a plan of 
reorganization” * * * of corporate business; and not a transfer of as-
sets by one corporation to another in pursuance of a plan having no 
relation to the business of either, as plainly is the case here. Putting 
aside, then, the question of motive in respect of taxation altogether, 
and fixing the character of the proceeding by what actually occurred, 
what do we find? Simply an operation having no business or corpo-
rate purpose – a mere device which put on the form of a corporate 
reorganization as a disguise for concealing its real character, and 
the sole object and accomplishment of which was the consummation 
of a preconceived plan, not to reorganize a business or any part of 
a business, but to transfer a parcel of corporate shares to the peti-
tioner. * * *

In these circumstances, the facts speak for themselves and are sus-
ceptible of but one interpretation. The whole undertaking, though 
conducted according to the terms of * * * [the Code], was in fact 
an elaborate and devious form of conveyance masquerading as a 
corporate reorganization, and nothing else. The rule which excludes 
from consideration the motive of tax avoidance is not pertinent to 
the situation, because the transaction upon its face lies outside the 
plain intent of the statute. To hold otherwise would be to exalt artifice 
above reality and to deprive the statutory provision in question of all 
serious purpose.

OTHER CASES LOOKING TO ECONOMIC 
SUBSTANCE

Numerous cases of addressed aggressive tax planning using comparable reason-
ing to attack aggressive tax plans. Examples include the following:

•	 The incidence of taxation depends upon the substance of the transaction and 
not mere formalism4

4	 Commr. v. Court Holding Co., 324 U.S. 331, 334 (1945).

http://publications.ruchelaw.com/news/2026-01/InsightsVol13No1.pdf
http://www.ruchelaw.com


Insights Volume 13 Number 1  |  © Ruchelman P.L.L.C., 2026. All rights reserved. 34

•	 Taxation is not so much concerned with refinements of title as it is with actual 
command over the property5  

•	 A mere transfer in form, without substance, may be disregarded for tax pur-
poses6

•	 A given result at the end of a straight path is not made a different result be-
cause reached by following a devious path7

•	 Where a taxpayer has embarked on a series of transactions that are in sub-
stance a single, unitary, or indivisible transaction, the courts have disregard-
ed the intermediary steps and have given credence only to the completed 
transaction8

•	 Transactions that are challenged as intermediary steps of an integrated 
transaction are disregarded only when found to be so interdependent that the 
legal relations created by one transaction would have been fruitless without 
the completion of the series9

•	 A taxpayer cannot insulate himself from taxation merely by assigning a right 
to income to another10

•	 The absence of a non-tax business purpose for a partnership is fatal to its 
validity11

•	 While taxpayers are allowed to structure their business transactions in such 
a way as to minimize their tax, these transactions must have a legitimate 

5	 Corliss v. Bowers, 281 U.S. 376, 378 (1930); see also Commr. v. P. G. Lake, 
Inc., 356 U.S. 260 (1958); Helvering v. Clifford, 309 U.S. 331 (1940); Griffiths 
v. Commr., 308 U.S. 355 (1939); Sachs v. Commr., 277 F. 2d 879, 882-883 (8th 
Cir. 1960), affirming 32 T.C. 815 (1959).

6	 Commr. v. P. G. Lake, Inc., supra; Commr. v. Court Holding Co., supra; Commr. 
v. Sunnen, 333 U.S. 591 (1948); Helvering v. Clifford, supra; Corliss v. Bowers, 
supra; Richardson v. Smith, 102 F. 2d 697 (2nd Cir. 1939); Howard Cook, 5 
T.C. 908 (1945); J. L. McInerney, 29 B.T.A. 1 (1933), affd. 82 F. 2d 665 (6th Cir. 
1936).

7	 Minnesota Tea Co. v. Helvering, 302 U.S. 609, 613 (1938).
8	 Redwing Carriers, Inc. v. Tomlinson, 399 F. 2d 652, 654 (5th Cir. 1968); May 

Broadcasting Co. v. U.S., 200 F. 2d 852 (8th Cir. 1953); Whitney Corporation v. 
Commr., 105 F. 2d 438 (8th Cir. 1939), affirming 38 B.T.A. 224 (1938); Commr. 
v. Ashland Oil & R. Co., 99 F. 2d 588 (6th Cir. 1938), reversing sub nom. Swiss 
Oil Corporation v. Commr., 32 B.T.A. 777 (1935), certiorari denied 306 U.S. 661 
(1939); Kuper v. Commr., 61 T.C. 624 (1974); Kimbell-Diamond Milling Co. v. 
Commr., 14 T.C. 74 (1950), affirmed per curiam 187 F. 2d 718 (5th Cir. 1951), 
certiorari denied 342 U.S. 827 (1951).

9	 American Bantam Car Co. v. Commr., 11 T.C. 397, 405 (1948), affirmed 177 
F. 2d 513 (3rd Cir, 1949), certiorari denied 339 U.S. 920 (1950); see Scientific 
Instrument Co. v. Commr., 17 T.C. 1253 (1952), affirmed per curiam 202 F. 2d 
155 (6th Cir., 1953).

10	 Commr. v. Sunnen, supra; Helvering v. Horst, 311 U.S. 112 (1940); Corliss v. 
Bowers, supra; Lucas v. Earl, 281 U.S. 111 (1930).

11	 Andantech L.L.C. et al. v. Commr., 331 F.3d 972 (D.C. Cir. 2003).
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non-tax avoidance business purpose to be recognized as legitimate for tax 
purposes12

• A transaction entered into solely for tax benefits without economic, commer-
cial, or legal effect other than expected tax benefits is to be disregarded13

CODE §7701(O)

In more recent times, Congress, hoping to provide greater clarity and efficiency, 
codified the economic substance doctrine in Code §7701(o). Code §7701(o) pro-
vides that prior caselaw on economic substance will continue to remain relevant. 
It also provides, however, that the doctrine, as applied under the statute, does not 
apply to every transaction. Recent moves by the I.R.S. suggest that the agency dis-
agrees with this aspect of Code §7701(o) and is applying the doctrine more broadly.

Background

The economic substance doctrine has a long-standing history, stretching back over 
90 years. For most of its history, it has been contained in and developed through 
caselaw. Caselaw also developed several other related doctrines, such as the busi-
ness purpose doctrine and step transaction doctrine, among others, that ask similar 
questions. The requirements of each doctrine and their roles in relation to each 
other were not clear.

Also unclear was the standard that should apply. Some courts applied an objective 
standard that looked to whether the facts supported a conclusion that the expecta-
tion of profit was reasonable. Other courts applied a subjective standard that looked 
to whether the taxpayer was motivated by more than the expectation of tax savings. 
Still other courts concluded that either standard, by itself, could justify the presence 
of economic substance or required that both standards needed to be met in order 
for a transaction to have economic substance.

Statutory Codification

Code §7701(o), entitled “Clarification of economic substance doctrine” and enacted 
in 2010, codifies the preexisting regime. The Joint Committee on Taxation explained 
that this provision was enacted because of the above-described inconsistency of the 
caselaw behind the economic substance regime.14 Congress was also concerned 
with taxpayer justification of transactions based on state and local tax savings and 
the positive financial effect derived from dressed-up financial statement results.

Code §7701(o) requires that two prongs must be met for a transaction to have eco-
nomic substance. First, the transaction must meaningfully change the taxpayer’s 
economic position aside from tax effects. Second, the taxpayer must have a sub-
stantial purpose for entering into the transaction aside from tax effects.

Nonetheless, Code §7701(o)(1) specifically is intended to apply to transactions 
where the economic substance doctrine was “relevant” under existing case law in 
existence at the time of enactment.

12 Boca Investerings Partnership v. U.S., 314 F.3d 625 (2003).
13 Nicole Rose Corp. v. Commr., 320 F.3d 282 (2nd Cir., 2002).
14 JCX-18-10.
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The legislative history indicated that the relevance language was not superfluous 
and that Congress did not believe Code §7701(o) should reach every possible 
transaction. The Joint Committee on Taxation further explained:

The provision is not intended to alter the tax treatment of certain 
basic business transactions that, under longstanding judicial and ad-
ministrative practice are respected, merely because the choice be-
tween meaningful economic alternatives is largely or entirely based 
on comparative tax advantages.

The Committee then provided a non-exhaustive list of such transactions:

•	 The choice between capitalizing a business enterprise with debt or equity

•	 A U.S. person’s choice between utilizing a foreign corporation or a domestic 
corporation to make a foreign investment

•	 The choice to enter a transaction or series of transactions that constitute a 
corporate organization or reorganization under subchapter C

•	 The choice to utilize a related-party entity in a transaction, provided that the 
arm’s length standard of Code §482 and other applicable concepts are sat-
isfied

INITIAL I .R.S. GUIDANCE

Code §7701(o)(5)(C) specifies that the determination of whether the doctrine is rele-
vant to a transaction is to be made as it would be in the absence of Code §7701(o). 
The I.R.S., in Notice 2010-62, acknowledged this aspect of Code §7701(o):

Consistent with these provisions, the IRS will continue to analyze 
when the economic substance doctrine will apply in the same fash-
ion as it did prior to the enactment of section 7701(o). If authorities, 
prior to the enactment of section 7701(o), provided that the eco-
nomic substance doctrine was not relevant to whether certain tax 
benefits are allowable, the IRS will continue to take the position that 
the economic substance doctrine is not relevant to whether those 
tax benefits are allowable.

The I.R.S. provided internal guidance to its employees in 2011 to assist in applying 
Code §7701(o).15 The guidance established a four-step procedure. The first step 
required examiners to determine whether it was likely inappropriate to apply the 
doctrine to a transaction. In addition to reproducing the four examples from the 
legislative history, the guidance lists various indicators that suggest the doctrine is 
not applicable:

•	 The transaction is not promoted/developed/administered by tax department 
or outside advisors.

•	 The transaction is not highly structured.

•	 The transaction contains no unnecessary steps.

15	 LB&I-04-0711-015.

“The I.R.S. provided 
internal guidance to 
its employees in 2011 
to assist in applying 
Code §7701(o).”
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•	 The transaction that generates targeted tax incentives is, in form and sub-
stance, consistent with Congressional intent in providing the incentives.

•	 The transaction is at arm’s length with unrelated third parties.

•	 The transaction creates a meaningful economic change on a present value 
basis (pre-tax) Taxpayer’s potential for gain or loss is not artificially limited.

•	 The transaction does not accelerate a loss or duplicate a deduction.

•	 The transaction does not generate a deduction that is not matched by an 
equivalent economic loss or expense (including artificial creation or increase 
in basis of an asset).

•	 The taxpayer does not hold offsetting positions that largely reduce or elimi-
nate the economic risk of the transaction.

•	 The transaction does not involve a tax-indifferent counter-party that recogniz-
es substantial income.

•	 The transaction does not result in the separation of income recognition from 
a related deduction either between different taxpayers or between the same 
taxpayer in different tax years.

•	 The transaction has credible business purpose apart from federal tax bene-
fits.

•	 The transaction has meaningful potential for profit apart from tax benefits.

•	 The transaction has significant risk of loss tax benefit that is not artificially 
generated by the transaction.

•	 The transaction is not a pre-packaged transaction or is not outside the tax-
payer’s ordinary business operations.

In addition, the guidance stated that it likely is not appropriate for an examiner to 
raise the economic substance doctrine if the transaction being considered is related 
to the four transactions deemed to be acceptable in the legislative history previously 
mentioned.

If an examiner determined that application of the economic substance doctrine was 
likely not inappropriate to apply to a transaction, a series of approvals were required 
before the economic substance doctrine could be asserted.

THE I.R.S.’S REVISED APPROACH

In April 2022, the I.R.S. revised its position regarding the circumstances in which 
arguments could be raised to challenge the economic substance of a transaction.16 
The guidelines adopted in 2011 were revised in order to (i) remove their “halo” effect 
and (ii) eliminate the requirement of advance approvals by “higher-ups” that were 
required to raise the issue. At the same time, the Internal Revenue Manual was re-
vised to seemingly suggest that the economic substance doctrine in Code § 7701(o) 
differed from the doctrine in case law.

16	 LB&I-04-0422-0014.
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PURPOSE OF GUIDANCE

The purpose of this guidance is to instruct examiners and their 
managers on how to determine when it is appropriate to raise the 
economic substance doctrine, (the codified economic substance 
doctrine under IRC 7701(o) or the common law economic substance 
doctrine) and related penalties.17  [Emphasis supplied.]

LIBERTY GLOBAL CASE

In the last several years, the I.R.S. appears to have turned away from their pre-
viously stated position with respect to relevance. A catalyst in this shift seems to 
have been Liberty Global Inc. v. U.S.,18 a case where the government won summary 
judgment.

In Liberty Global, a U.S. corporation known as Liberty Global sought to offset gains 
from the sale of its interest in a Belgian telecommunications company using the 
dividends-received deduction under Code §245A. Liberty Global converted an indi-
rectly held foreign disregarded entity into a foreign corporation, causing that entity to 
also become a controlled foreign corporation (“C.F.C.”). By virtue of previous steps 
taken, including a note issued by the then-disregarded entity, the newly converted 
C.F.C. had earnings and profits, a prerequisite to the availability of the Code §245A 
deduction. Liberty Global then sold the new C.F.C. to its foreign parent. The gains 
from this sale were recharacterized as a dividend to the extent of E&P under Code 
§1248 and qualified for the Code §245A deduction. But because the C.F.C. was 
owned by the foreign parent on the last day of the tax year, the C.F.C.’s Subpart F 
income was attributed to the parent instead of Liberty Global.19

It does not appear that the I.R.S. raised relevance as an issue, but Liberty Global 
argued that the I.R.S. failed to show the economic substance doctrine was relevant 
to its transaction. In particular, Liberty Global pointed out that the conversion of a 
disregarded entity to a corporation was the sort of transaction that lacked economic 
substance but was respected nonetheless. This echoes the I.R.S.’s evolution in this 
area. Under pre-1997 regulations, the I.R.S. required that an entity substantive-
ly match the characteristics of its claimed form, e.g., was it properly treated as a 
corporation or was it properly treated as a partnership. The modern check-the-box 
regulations do away with such substantive analysis and are almost purely elective. 
Effective as of January 1, 1997, eligible foreign entities are entitled to choose their 
status as a corporation or a partnership for most purposes of the Code.20

17	 See Attachment 1 – IRM 4.46.4.12.9 and Exhibit 4.46.4-4.
18	 No. 1:20-cv-03501 (2023) reported unofficially at 132 AFTR2d) 2023-6406 (D. 

Colo. 2023); the case is currently on appeal to the 10th Circuit.
19	 Note also that the C.F.C. remained a C.F.C. after it was sold to the foreign 

parent due to constructive ownership. Note also that the Code §951(a)(1) re-
quirement regarding ownership on the last day of the year has been modified 
effective for years beginning on or after January 1, 2026. Instead of looking 
at stock ownership on the last day of the tax year, §951(a)(1)(A) now requires 
inclusion of a pro rata share of Subpart F income by any U.S. shareholder own-
ing stock in a foreign corporation on any day in the corporation’s tax year if the 
corporation is a C.F.C. at any time during the tax year.

20	 An eligible foreign entity is any foreign entity that is not listed in Treas. Reg. 
§301.7701-2(b)(8). See Treas. Reg. §301.7701-3(a).
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The District Court ruled that there was no threshold inquiry separate from the stat-
utory factors to determine the relevance of the doctrine. The court cited legislative 
history suggesting that the doctrine was always applicable to transactions that have 
no economic purpose other than a taxpayer obtaining tax benefits unintended by 
Congress. It also cited case law where courts did not engage in a relevance deter-
mination.

In particular, the court did not address any of the following considerations:

•	 The statutory language that applies the doctrine to transactions to which the 
doctrine is relevant

•	 Code §7701(o)(5)(C), which provides further guidance on the relevance de-
termination (i.e., it is to be made in the same manner as if the provision had 
never been enacted

•	 The legislative history indicating that there are certain transactions to which 
the doctrine is not relevant, even though the choice between transactions is 
mostly or entirely tax-driven.

Instead, the court concluded as follows:

[T]he doctrine’s relevance is coextensive with the statute’s test for 
economic substance, provided by the operative clause. * * * At the 
risk of tautology, I proceed with the conclusion that the economic 
substance doctrine applies when a transaction lacks economic sub-
stance.

PATEL CASE

The decision of the District Court in Liberty Global in favor of the government’s mo-
tions for summary judgment seems to have encouraged the I.R.S. to minimize the 
importance and role of the relevance question.

In Patel v. Commr.,21 the taxpayer was a doctor who owned several medical busi-
nesses and had a strong business background. He formed multiple captive insur-
ance companies. Contemporaneous emails suggest that his main motive was tax 
avoidance, and there seems to have been little regard for whether the insurance 
companies were otherwise economically viable.

In a briefing in Patel, the I.R.S. argued that there was no relevance question under 
Code §7701(o). In the alternative, it argued that Code §7701(o) was only irrelevant 
if Congress explicitly provided that a certain transaction was valid in spite of a lack 
of economic substance.

The economic substance doctrine, as codified in section 7701(o), 
does not impose a “threshold” relevance determination, and certain-
ly not one divorced from the facts and circumstances of each case. 
Rather the relevance of the economic substance doctrine to a trans-
action is heavily dependent on facts and circumstances, as courts 
repeatedly determined before and after codification.

21	 165 T.C. No. 10 (November 12, 2025).

“The decision of 
the District Court 
in Liberty Global 
in favor of the 
government’s 
motions for summary 
judgment seems to 
have encouraged the 
I.R.S. to minimize 
the importance and 
role of the relevance 
question.”

http://publications.ruchelaw.com/news/2026-01/InsightsVol13No1.pdf
http://www.ruchelaw.com


Insights Volume 13 Number 1  |  © Ruchelman P.L.L.C., 2026. All rights reserved. 40

Should this Court conclude that section 7701(o) does require a 
“threshold” relevancy determination, that determination should be 
a limited inquiry into whether Congress explicitly provided that tax-
payers are entitled to the claimed tax benefits despite the underlying 
transactions lacking economic substance. Section 7701(o) is a sub-
stantive anti-abuse rule that applies to all Subtitle A Code provisions 
unless a taxpayer shows that Congress indicated otherwise. [Foot-
notes omitted and emphasis added.]

Thus, in the I.R.S.’s view, the relevance determination is already satisfied in all cas-
es unless Congress has indicated otherwise. The relevance determination is part of 
the overall application of the economic substance doctrine.

In a unanimous reviewed decision,22 the U.S. Tax Court held that the codified eco-
nomic substance doctrine can considered by a court only when the doctrine is rel-
evant to a transaction. The Tax Court did not agree with the I.R.S.’s analysis, citing 
plain statutory language and legislative history.

Statutory interpretation . . . always . . . begins with the text.” * * * The 
text before us is section 7701(o), which states in no uncertain terms 
that it applies to “transaction[s] to which the economic substance 
doctrine is relevant.” §7701(o)(1). It further states that “[t]he determi-
nation of whether the economic substance doctrine is relevant to a 
transaction shall be made in the same manner as if this subsection 
had never been enacted.” §7701(o)(5).

Faced with these provisions, we easily conclude that the statute re-
quires a relevancy determination. To put it plainly – the statute says 
so, right there, on its face. First, section 7701(o)(1) signals that a 
determination is required by conditioning application of the doctrine 
on certain circumstances – namely, the doctrine applies if there is a 
transaction to which it is relevant. Next, section 7701(o)(5) expressly 
directs us to make the determination (whether the doctrine is rele-
vant) and, if that were not enough, the same provision explains how 
to make the determination (as if the statute had never been enact-
ed). In short, Congress could hardly have been clearer, at least on 
this narrow point.

* * *

For those who consider legislative history relevant,”  * * * the leg-
islative history of the codified economic substance doctrine is fully 
consistent with our interpretation that section 7701(o)(1) requires a 
relevancy determination * * *. Observing the lack of uniformity in the 
application of the economic substance doctrine, * * * the committee 
expressed its intent “to provide greater clarity and uniformity in the 
application of the economic substance doctrine in order to improve 
its effectiveness at deterring unintended consequences,” id. at 295, 
2010 U.S.C.C.A.N. at 228.

22	 In a reviewed case, one Tax Court judge writes the opinion, but all Tax Court 
judges vote on the outcome and concurring or dissenting opinions may be writ-
ten by other judges.
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Further, the House report made clear that the economic substance 
doctrine does not apply to every transaction. Id. at 296, 2010 U.S.C. 
C.A.N. at 228-29 (providing a nonexhaustive list of transactions to 
which the doctrine does not apply). The House report stated that the 
codified economic substance doctrine applies “in the case of any 
transaction to which the economic substance doctrine is relevant” 
and that “[t]he determination of whether the economic substance 
doctrine is relevant to a transaction shall be made in the same man-
ner as if the provision had never been enacted.” Id. at 295, 2010 
U.S.C. C.A.N. at 228. The House report also confirms that “the pro-
vision does not change current law standards in determining when to 
utilize an economic substance analysis.” Id. at 295 -96, 2010 U.S.C. 
C.A.N. at 228 (emphasis added). Thus, the legislative history con-
firms that the codified economic substance doctrine is not intended 
to apply to every transaction and may be applied only when it is 
“relevant.”

Based on the above legislative history, The Tax Court heeded Congress’s direction 
that the issue of economic substance should proceed in the same manner as if 
Code §7701(o) had never been enacted. Accordingly, it expressly disagreed with 
the decision in Liberty Global and other courts23 that have held that the relevancy 
requirement is coextensive with the requirements of Code §7701(o)(1)(A) and (B).

On the facts before it, the court found that the economic substance doctrine was 
relevant to the taxpayer’s transactions. It further found that both prongs were satis-
fied. The taxpayer’s economic substance did not meaningfully change, as there was 
a circular flow of funds among related entities, and the taxpayer had no substantial 
business purpose other than avoiding taxes.

CONCLUSION 

When initially adopted, Code §7701(o) was viewed by many to be a hammer pro-
vided by Congress to address aggressive tax planning. While initial I.R.S. guidance 
recognized certain fact patterns as benign from the point of view of the taxpayer, a 
change in policy was adopted in 2022. Since then, the I.R.S. appears to be making 
expansive use of this hammer. The summary judgment in Liberty Global in favor 
of the I.R.S. has been appealed and the Patel decision expressly disagrees with 
the rationale of the District Court. At the microcosm level, the I.R.S. is winning the 
cases, but at the macrocosm level, its argument has been shot down by the U.S. 
Tax Court and the directed verdict has been appealed. For the I.R.S. and taxpayers 
alike, much is riding on the outcome of the appeal in Liberty Global.

23	 Chemoil Corp. v. U.S., No. 19-cv-6314, 2023 WL 6257928, at *5 (S.D.N.Y. Sept. 
26, 2023).
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