WHAT GOES AROUND COMES AROUND:
THE MULTILATERAL INSTRUMENT

IS SIGNED BY INDIA BUT IS NOT YET
EFFECTIVE
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An article published in this journal several years ago' welcomed the signing of the
Tags Multilateral Instrument (“M.L.1.”) by India as part of the O.E.C.D’s Base Erosion and
B.E.P.S. Profit Shifting (“B.E.P.S.”) Project in the following language:

India
M.L.L One of the most significant outcomes of the B.E.P.S. Project is the

Nestle S.A. signing of the multilateral instrument (“M.L.1.”) in 2017. The M.L.I.
Sky High seeks to address B.E.P.S. concerns in thousands of bilateral tax
treaties through one common treaty. While the M.L.I. does not re-
place bilateral tax treaties, it acts as an extended text to be read
along with the covered bilateral tax treaties for implementing specific
B.E.P.S. measures. In order to be considered a “covered tax treaty”
under the M.L.1., each partner jurisdiction to a tax treaty must notify
the treaty and then agree on the specific provisions of the M.L.I. that

will apply.

India has been at the forefront of implementing B.E.P.S. measures
and submitted a ratified M.L.I. with the O.E.C.D. on June 25, 2019.
The date of entry into force of the M.L.l. has been notified by India
as of October 1, 2019. Accordingly, India’s covered tax treaties will
need to be read with the M.L.I. from April 1, 2020. * * *
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exchange control regulations. an M.F.N. clause allows the treaty partner country to import benefits from a subse-

quently signed Indian income tax treaty with another country when certain condi-
tions are met. The question posed in the case was whether the M.F.N. benefit was
automatic. The Indican Supreme Court concluded that income tax treaties are not
self-executing, and the article summarized the holding in the following language:

The Supreme Court, relying on various judgments and interpreta-
tions of Article 253 of the Indian Constitution and Section 90 of the

! Sakate Khaitan and Abbas Jaorawala, “The Multilateral Instrument and its Ap-
plicability in India,” Insights Volume 7 Number 2, p. 19, (2020).

2 TS-616-SC-2023.

s Sakate Khaitan, Abbas Jaorawala, and Weindrila Sen, “Invoking M.F.N. Clause
Under Indian Tax Treaties Requires Notification.” Insights Volume 10 Number 6,
p. 5 (2023).

Insights Volume 13 Number 1 | © Ruchelman P.L.L.C., 2026. All rights reserved. 4


http://publications.ruchelaw.com/news/2026-01/InsightsVol13No1.pdf
http://www.ruchelaw.com
https://publications.ruchelaw.com/news/2020-03/Guest-India.pdf
https://publications.ruchelaw.com/news/2020-03/Guest-India.pdf
https://publications.ruchelaw.com/news/2023-12/Guest-Nestle.pdf
https://publications.ruchelaw.com/news/2023-12/Guest-Nestle.pdf

Act, concluded that, when India signs a treaty or protocaol, it is not
enforceable until Parliament enacts legislation enforcing the agree-
ment. It is up to Parliament to decide whether the treaty should be
binding or ignored. In such latter case, the Union will be in default
of its obligations. To approve a treaty or a protocol, a notification is
required under section 90(1) of the Act. Without such approval, a
court, authority, or tribunal has no power to give effect to an income
tax treaty or any protocol changing its terms or conditions.

Consequently, an M.F.N. clause does not automatically allow inte-
gration of a tax benefit granted to another country. As a result, the
power of an M.F.N. clause to amend an earlier treaty requires sepa-
rate notification under Section 90 of the Act.

While the above was the general understanding Indian tax advisers and tax ad-
ministrators, a recent decision in case of Sky High Appeal XLIIl Leasing Company
Ltd “(“Sky High”) has given rise to the proposition that while India has signed the
M.L.I., it has not undertaken necessary administrative procedures to give effect to
the M.L.I. The inference is that until such administrative steps are undertaken, the
M.L.I. continues to not apply even as of the date of publication of this article.

SKY HIGH FACTUAL SETTING

The case involved an Irish Company that was engaged in the business of leasing
aircraft to airline operators worldwide. it entered into dry operating lease agree-
ments with Indigo, an Indian airline. According to information on the internet,” a
dry operating lease in aviation is an agreement where the owner provides only the
aircraft to the lessee. The lessee takes on full responsibility for the operation of the
aircraft, including (i) providing the crew, (ii) handling maintenance, (iii) arranging for
insurance, and (iv) complying with all aviation regulations. In this way, a dry leases
give the lessee full operational control over their aircraft.

The Irish company filed its Indian tax return declaring that it had no taxable income,
contending that (i) the lease rentals did not constitute a “royalty” under paragraph
3.a of Article 12 (Royalties and fees for technical services) of the India-lreland In-
come Tax Treaty (the “Treaty”)® that might otherwise be subject to a 10% withholding
tax, (ii) no permanent establishment existed in India under Article 5 (Permanent Es-
tablishment), and (iii) its income arising in India constituted business profits taxable

4 [2025] 177 taxmann.com 579 (Mumbai - Trib.)

° Brown, Jordan. “Wet Lease vs Dry Lease Aircraft: What Are the Differences.”
Charter Flight Group, June 17, 2024.

6 Paragraph 3(a) of Article 12 provides as follows:

The term “royalties” as used in this Article means payments of
any kind received as a consideration for the use of, or the right
to use, any copyright of literary, artistic or scientific work includ-
ing cinematograph films or films or tapes for radio or television
broadcasting, any patent, trade mark, design or model, plan,
secret formula or process or for the use of or the right to use
industrial, commercial or scientific equipment, other than an
aircraft, or for information concerning industrial, commercial or
scientific experience
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“The tax assessment
order treated the
lease rentals as

taxable under the

Act and denied the
benefit claimed under
the Treaty.”

exclusively in Ireland under Article 7 (Business Profits) in the absence of a perma-
nent establishment in India. Alternatively, it argued that its income was exempt from
Indian tax under paragraph 1 of Article 8 (Shipping and air transport)” as the income
was derived from the operation of aircraft in international traffic.

The Indian tax authorities proceeded on the basis that the P.P.T introduced through
Article 7 of the M.L.1. applied automatically to the Treaty, being a covered tax agree-
ment. Accordingly, the tax authorities sought to invoke the P.P.T. to deny relief under
the Treaty in respect of aircraft lease rentals paid by an Indian taxpayer to an Irish
company. The tax officer invoked the M.L.I. provisions on the premise that the prin-
cipal purpose of the Irish company’s incorporation was to obtain treaty benefits. The
first level appellate authority upheld this approach and questioned the existence
of substantive operations in Ireland. The tax assessment order treated the lease
rentals as taxable under the Act and denied the benefit claimed under the Treaty.

On appeal, the Income-Tax Appellate Tribunal (“I.T.A.T.”) relied on the Supreme
Court judgment in the Nestle SA case to hold that, in the absence of a specific notifi-
cation by the Indian government authorities implementing the M.L.1. in India to spe-
cific covered tax treaties, the provisions of the M.L.I. are not effective in India. While
the Treaty was duly notified and was a covered tax agreement under the M.L.I.,
the M.L.l. was not specifically notified as applicable to the Treaty. Consequently,
the M.L.I. could not be read into the Treaty or enforced against the taxpayer. The
I.T.A.T. further observed that the mere issuance of a synthesized text of the modified
tax treaty could not be a substitute for the statutory requirement of notification. In
this context, reliance was placed squarely on the rationale adopted by the Supreme
Court in Nestle SA as to the legal precondition for enforcing treaty modifications.
The I.T.A.T. observed as follows:

The ratio[nale] of the Supreme Court in Nestle SA (supra) leaves no
room for ambiguity on this issue. [Summarizing] its conclusions of
the judgment, the Court emphatically held that a notification under
section 90(1) of the Income-tax Act is an indispensable and manda-
tory condition for any court, authority or tribunal to give effect to a
Double Taxation Avoidance Agreement, or to any protocol or instru-
ment that purports to alter the terms or conditions of such agree-
ment. Put differently, any subsequent treaty-based modification of
an existing DTAA can be enforced under municipal law only where a
specific section 90(1) notification has been issued incorporating that
modification into Indian law.

It may be noted that the |.T.A.T. expressed an alternative basis for its ruling. The
P.P.T. is intended to operate as a general anti-abuse rule and cannot be applied
mechanically. On the facts presented, the Irish company was found to be a genuine
tax resident of Ireland, operating from a jurisdiction recognized globally for aircraft
leasing, and the structure was consistent with the object and purpose of the Treaty
In this context, the |.T.A.T. emphasized that the application of the P.P.T. must be

! Paragraph 1 of Article 8 provides as follows:

Profits derived by an enterprise of a Contracting State from the
operation or rental of ships or aircraft in international traffic and
the rental of containers and related equipment which is inciden-
tal to the operation of ships or aircraft in international traffic shall
be taxable only in that Contracting State.
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based on an holistic evaluation of the transaction and its commercial substance,
The I.T.A.T. observed as follows:

The structure and purpose of the impugned transaction must be ex-
amined holistically, not in isolated fragments. The [P.P.T.] is, by its
very language, a general anti-abuse rule of last resort, to be invoked
only where it is reasonable to conclude, having regard to all relevant
facts and circumstances, that one of the principal purposes of an
arrangement was to obtain treaty benefits in a manner contrary to
the object and purpose of the treaty provisions.

The ancillary grounds relied upon by the tax authorities were also rejected as the
lease was an operating lease and the aircraft did not constitute a permanent estab-
lishment in India under such a dry-lease arrangement.

EFFECT OF THE SKY HIGH DECISION

Given that India has been an early adopter of the anti-abuse measures sought to
be tackled by the O.E.C.D.’s B.E.P.S project, this new proposition puts India’s inter-
national commitment to the B.E.P.S. initiative under the spotlight. This is especially
crucial in terms of applicability of the minimum standards under Article 6 (Purpose of
a Covered Tax Agreement) and Article 7 (Prevention of Treaty Abuse which includes
the Principal Purpose Test).

Essentially, the ruling in Sky High illustrates that the M.L.l. cannot be applied in the
absence of a specific notification by the Indian Government. Even where such provi-
sions are applicable, they must be applied in conformity with the object and purpose
of the treaty and the M.L.I. itself.

WHAT IS NEXT FOR THE M.L.I. IN INDIA?

In India, rulings of the I.T.A.T. are not the final law of the land and are subject to
appeal before the relevant High Court, and High Court rulings are subject to appeal
before the Supreme Court of India. Only when the Supreme Court of India rules
favorably would the rationale expressed by the I.T.A.T. in Sky High be considered
the law of the land in India, as was the case with the Nestle SA ruling.

It is likely that the Indian tax authorities will challenge the Sky High decision before
the relevant High Court. This controversy is far from settled.

In the meantime, an interesting conundrum has arisen for the Indian tax authorities.
On one hand, they can continue litigating the Sky High ruling before the courts.
The risk of a series of cases is twofold. First the authorities run the risk that the
matter will be decided against them. Second, a series of losses may cause India
to be viewed as violating its international commitment towards implementation of
the M.L.1. Typically, matters take years before they are concluded by the Supreme
Court. Consequently, the tax authorities risk that the M.L.I. signed in 2020 may hang
by a fine thread till the Supreme Court decides on it, years later.

On the other hand, the Indian tax authorities could swiftly take a cue from the Sky
High ruling and issue the necessary notifications implementing the M.L.I. in case of
each covered tax agreement. However, would such notification be prospective or
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retroactive? The answer would have a bearing on the application of the M.L.I. from
the period 2020 till 2025 and on tax assessments issued during that period. Any
attempt to retroactively validate the M.L.I. could give rise to constitutional challeng-
es. It would also embolden taxpayers in the position of the taxpayer in Nestle SA to
demand that all recognition of treaty rights should be allowed on a retroactive basis
once the government issues a notification. In sum, the pathway ahead for the Indian
tax authorities it is not straightforward.

REVIEW OF THE SKY HIGH RULING

The Supreme Court judgment in the Nestle SA case was reached in the context of
a protocol to an income tax treaty whereas the M.L.I is a multilateral instrument that
has been designed from the outset to alter treaty outcomes across jurisdictions.
Accordingly, it can be argued that the M.L.I. operates in a fundamentally different
space. The M.L.I. is intended to change how bilateral tax treaties are read and ap-
plied through agreed mechanisms that modify or override existing provisions where
the parties have so chosen. Whether such changes are labelled as amendments or
modifications, the fact remains that the outcome under the tax treaty stands altered
by mutual consent.

The M.L.I. has been negotiated, signed, and notified with contracting states express-
ly accepting that it will affect their covered tax agreements, as mutually agreed. Re-
quiring a fresh, treaty-by-treaty notification for each modification may arguably dilute
the very purpose of adopting a multilateral solution.

In light of the above, and with due respect to the I.T.A.T. ruling in Sky High, perhaps
a case exists for the ruling to be reviewed. But in the eyes of some advisers, that
may affect the validity of the decision in Nestle SA.

PATH FORWARD

One of the possible solutions to expedite a resolution might be a fast-track judgment
on the Sky High I.T.A.T. ruling by a High Court, followed by an expedited confirma-
tory Supreme Court judgment.

If the Courts decide in favor of the tax authorities, the position that the M.L.1. is appli-
cable in India since 2020 would be confirmed. To reiterate, this would put the issue
to rest. Otherwise, both taxpayers and tax authorities would continue navigating
through uncertainty, despite the stated objective of bringing clarity and consistency
through the B.E.P.S. project.

At the same time, the Sky High ruling demonstrates that the world of tax in India is
anything but static, straightforward, and simple. This is a classic case of a judgment
in favor of the tax authorities in one case (Nestle SA), being used against the tax
authorities in another (Sky High).

Disclaimer: This article has been prepared for informational purposes only and is not intended to constitute advertising or solicitation and should not
be relied upon, used, or taken as legal advice. Reading these materials does not create an attorney-client relationship.
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