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Tax Cuts and Jobs Act — Selected ltems

- New individual income tax brackets: 0, 12%, 22%, 24%,
32%, 35%, and 37%

- Example:

- Married Filing Jointly

- No children
- U.S. $1M wages

U.S. (Federal+NY) U.K. Canada (Federal + Ontario)
Income Type Wage Income Wage Income Wage Income
Income Tax $327,776 $432,882 $312,302
Social Security Taxes $33,933 S24,962 S2,734
State/Local $103,032 - $194,316
Total $464,741 $457,844 $509,352
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Tax Cuts and Jobs Act — Selected ltems

- ltemized deductions for state and local property taxes and
state and local income, war profits, and excess profits
taxes are capped at $10,000 - issue for residents of
high-tax states and for foreign real property taxes

- Alimony Payments (for post 12/31/2018 divorce
settlements): not deductible to the payor but no WHT if
payee is non-U.S.

- Standard Deduction: almost doubled in most scenarios

- Personal exemption repealed
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Why Do We Care?

Because tax bases and tax rates are different:

- U.S. persons are taxed on their worldwide income at 37%
(max.) for ordinary income and 20% (max.) for long-term
capital gains & qualifying dividends plus net investment
income tax (N.I.I.T.) of 3.8%.

- Non-U.S. persons are taxed only on certain types of
income from U.S. sources, generally at 30% (or lower
treaty rates), or 37% (max.), but not N.L.I.T.
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Who Are U.S. Persons?

- U.S. citizens

- U.S. residents
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Key Issues

- When does tax residency in the U.S. begin?

- When does tax residency in the U.S. end?
- Can income be deflected to a nonresident period?
- Is there continuing U.S. tax exposure?

- Are trust distributions still tax efficient for a beneficiary?
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DETERMINING U.S. TAX
RESIDENCY
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Determining U.S. Tax Residency

- Two Tests:

- The “green card” test

- The “substantial presence” test
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The Green Card Test

- Lawful permanent resident of the U.S. at any time during
the calendar year.

- Tax status remains until immigration status rescinded.
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Substantial Presence Test

- General Rule:

- Presence in the U.S. 183 days or more during a rolling
3-year period, and

- Presence for at least 31 days in the current year.
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Substantial Presence Test

- 3-year period

- Weighting formula for days:

- Days in current year
+ 1/3 of days in preceding year
+ 1/6 of days in second preceding year = 183 days

- Magic number is 122 days per year to avoid U.S. tax
residency

-11 -



January 17, 2018
ork

ruchelman

Substantial Presence Test

- Not all days count.
- Days in transit between 2 foreign points

- Days as an “exempt individual”

- An individual with medical condition or problem that arises while in
the U.S.

- Days as certain regular commuters residing in Canada or Mexico

- Exempt individuals include:
- Diplomats & family (without green cards)
- Teachers/Trainees (2 years/7) or Students (5 years)
- Certain athletes — days competing in a charity sports event only
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Closer Connection Exception to
Substantial Presence

- A foreign individual otherwise resident under the
substantial presence test may be a nonresident if closer

connections are maintained to another, single, foreign
country.

- Tests for qualification:
- Limited presence in U.S. — less than 183 days
- Tax home in a foreign country for the entire year
- Closer connection to that foreign country

- Has not applied for permanent residence status

-13 -
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Exempt Days / Closer Connection

- Compliance Requirements

- Forms 8840 or 8843 provide the |.R.S. with information
describing basis of exemption

- File Form 8840/8843 with Form 1040NR or Form
1040NR-EZ by return due date (including extensions)

- If no return is required, file Form 8840/8843 with |.R.S.
In Texas

- Exemption may not be available if Form 8840/8843 is
not filed

-14 -
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Residency Starting Date

- Substantial Presence Test

- The first day of presence in the U.S.

- Trap for the unwary

- Green Card Test

- The first day of presence in the U.S. as a lawful
permanent resident

-15 -



18
rk

ruchelman Ned ARNATY (T, 20

Residency Termination Date

- Last day of the calendar year

- Trap for the unwary

- Exception — last day of presence in the U.S., if for
remainder of the calendar year:
- Tax home established in foreign country, and

- Closer connection to that country.
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Residency Starting & Termination Dates
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- De minimis rule for substantial presence test:

- Presence for up to 10 days in the year without triggering
residency starting date or extending residency
termination date

- Days in de minimis period count when computing 183-
day period of presence

- Requirements:
- Tax home in a foreign country, and

 Closer connection to that foreign country.

-17 -
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Elective Residency Starting Date

- An individual may elect to be a resident as of the first of
the 31-day period if:

- Physically present in the U.S. for at least 31
consecutive days,

- Physically present for at least 75% of the subsequent
days, and

- Resident in subsequent year under the substantial
presence test.

-18 -
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Year-to-Year No Lapse in Residence

- Residence does not lapse.

- A resident during preceding year and any part of the
current year — current year’s residency begins on 1/1

- Aresident during any part of the current year and for

any part of the next year — current year’s residency lasts
through 12/31

-19 -
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The Trap of Code §7701(b)(3)

- Rule for “mid-term” residents (Code §877)

- The expatriation tax rules apply during nonresident
period if:

- U.S. residency for at least 3 taxable years,
- Actual presence in U.S. for 183 days in each such year,
- Residence is terminated, and

- Residence is reestablished before the close of the third
complete calendar year following the year of departure.

-20 -
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Exceptions for the U.S. Tax Residency

- Two Exceptions:

« Closer Connection - Domestic Law

- Tie-Breaker rules for dual residents — Treaty Provision

-21 -
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Treaty Tie-Breaker Provision

- Residence is allocated by reference to several factors:

- Permanent home
- Center of vital interests
- Habitual abode
- Nationality
- By agreement of tax authorities
- Determining residence under the tiebreaker provision of

an income tax treaty has no effect on the filing of F.B.A.R.
forms.

-22.
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Treaty Tie-Breaker Provision

- Compliance:

- Form 8833 must be filed with the |.R.S. to disclose the
treaty-based return position.

- Failure to file results in penalty exposure, but not loss of
treaty benefits.

- Form 8833 requires less-detailed information than Form
8840 used for claiming the closer connection exception.

-23-
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EXPATRIATE TAX
JURISDICTION
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Departing Long-Term Residents
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- §877A imposes a departure tax as if all assets were sold
on the day prior to the residency termination date.

- Applies to persons who:

- Hold permanent resident status in 8 out of 15 years
without claiming treaty residency tie-breaker,

- Relinquish green cards or qualify as residents of other
country under treaty tie-breaker test; and

- Satisfy certain objective tests related to average tax
liability, net worth, and statement as to compliance.
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Triggers for Imposing Tax

- An expat is subject to the §877A regime if:
- Net worth on the date of expatriation = $2 million;

- Average annual tax liability after foreign tax credit for 5
preceding years = an amount that is adjusted annually

for inflation;
- $161,000 for 2016
- $162,000 for 2017

or

- Failure to certify all Federal tax obligations for 5
preceding years have been satisfied.

- 26 -
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TRUSTS, GRANTORS, AND
BENEFICIARIES
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Grantor Trust Characterization
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- General Rule:

- Grantor trust only when amounts are currently taken
into account in computing income of a U.S. citizen,
resident, or corporation.

- This eliminates opportunities to plan for a tax vacuum
based on differences between U.S. grantor trust rules
and foreign rules.

-28 -
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Grantor Trust Characterization

- Exceptions:

- Revocable trust — the power to revest is exercisable
solely by the grantor:

- Without the approval of another person, or

- With the approval of a related or subordinate party who is
subservient.

- The power cannot be illusory.

- The only amounts distributable during the lifetime of the
grantor are to the grantor or spouse.

-29-
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Distributions

- If trust is not a grantor trust, distributions are taxable to
the extent of D.N.I. and U.N.I.

- If country of residence of grantor taxes grantor, U.S.
beneficiary entitled to foreign tax credit for those taxes.

- Accumulation distributions are subject to throwback rules.

-30 -
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Disguised Distributions

- Fees to the extent unreasonable may be treated as
distributions.

- Loans to beneficiaries treated as distributions, unless
certain conditions are met as to period, term, interest, and
statute of limitations.

-31-
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Disguised Distributions

- Payments to U.S. persons routed from the trust through
third parties:

- Treated as trust distribution if made pursuant to a tax
avoidance plan.
- Presumption of tax avoidance if:
- Relationship between recipient and grantor
- Payments within 48-month window

- Absence of helpful facts

-32-
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Partnerships and Corporations

- Gifts from a foreign partnership — ordinary income

- Gifts from a foreign corporation — dividend income

- Exception if U.S. or foreign person treats gift as
distribution from entity.

- Indirect transfer from entity to trust to U.S. beneficiary is
collapsed if it yields greater tax.

-33-
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Reporting Obligations

- Trust must agree to provide access to records to
beneficiary and allow copies for |.R.S.

- Trust must provide U.S. recipient with U.S. tax
iInformation:

- Character, D.N.I., U.N.I.

- U.S. recipient must report the aggregate amount and
character of all distributions received.

- Presumptions if records are not provided:

- Current distribution/Accumulation distribution

-34 -
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PLANNING
OPPORTUNITIES
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Step-Up in Basis of Assets Prior to
Residency Starting Date

- An actual or “check-the-box” liquidation of a family holding
company,

- A sale of capital assets to a partnership comprised of the
taxpayer and members of his or her family,

- A bump-up in basis of cryptocurrency, or

- A sale of shares to nonresident spouse.

-36 -
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Step-Up in Basis of Assets Prior to
Residency Starting Date

- Cryptocurrency:
- “Property” for U.S. tax purposes

- An exchange of one cryptocurrency for another is a sale
of property - taxable event and stepped up basis

- Cryptocurrency is generally held in a digital wallet

- Exchange of one cryptocurrency for another on a
cryptocurrency exchange is almost immediate

- Provided no adverse foreign tax consequences

-37-
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Traps for the Unwary

- Funding the sale:

- Spouse purchases for note and note is illusory

- Residency starting date:

- Sale occurs after residence begins because of earlier
visits to the U.S.

- Installment sale provisions:
- Gain recognized ratably with principal payments

- Joint return election in year of arrival:
- Residency starting date is Jan. 1

-38-
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Variable Annuities

- Planning opportunity for inbound executive owning a
portfolio of stock.

- Profits of annuity product can be accumulated on a tax-
free basis until the annuity starting date.
- Deferral turns into exemption if:
- Premium is paid in nonresident period

- Annuity starting date occurs after residency termination
date

-39 -
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Variable Annuities

- Requirements:

- Diversification

- Limitation on investment control

- Relinquish access to funds

- 10% penalty for early distributions

- The policy holder must be an individual or his agent

- 1% excise tax if premium is paid after residency starting
date.

- 40 -
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Avoid Resident Status

- Apply residence rules of U.S. income tax treaties:

- Applies to holder of green card whose family lives here
but who works overseas.

- N.B.:

- Must avoid act that suggests abandonment of permanent
resident status for immigration law purposes.

 Does filing Form 8833 mean that individual filed a tax
return as a nonresident?

* Yes, if facts are applied literally.

* No, if immigration law question relates only to domestic
tax law.

-41 -
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Avoid Resident Status

- Apply closer connection test of domestic law:
- Look for applicable tax home — manage the facts
- Control days in the U.S. and at foreign tax home

- N.B. — Location of immediate family is strong
connection

- If closer connection test yields nonresident status, such
status applies to negate F.B.A.R. filing obligations

-42 -
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Pecuniary Trust Distributions

- Pecuniary trust distributions are not taxable if conditions
are met:

- Fixed amount
- Provided for as a gift
- Not more than 3 payments

- Not payable out of income exclusively

-43 -
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Important Notice

This presentation is not intended to be legal advice. Reading these materials does not

create an attorney-client relationship. The outcome of each case stands on its own merits.



